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Those interested in the question, discussed 
in recent issues of this JouRNAL, whether ‘‘a 
bicycle is baggage,’ may be interested in 
knowing that the exact question has just 
come, for the first time, before an English 
court, as we learn from the Solicitors’ Jour- 
nal. In the case reported the defend- 
ant company declined to carry a_ bi- 
eycle without extra compensation there- 
for, and the court decided in its favor, hold- 
ing that ‘‘a bicycle could not be treated as 
passengers’ luggage.’’ In Hudston v. The 
Midland Railway Co., L. R. 4 Q. B. 366, the 
court of Queen’s Bench held that a ‘‘spring 
horse’’ for a child to ride on is not ‘‘personal 
baggage.’” But in Macrow v. The Great 
Western Railway Co., L. R. 6 Q. B. 612, 
two years afterwards, the same court stated 
very broadly the rule as to what constitutes 
baggage, and said, in terms, that it would in- 
clude the gun case or fishing apparatus of 
the sportsman, the easel of the artist, or the 
books of the student. These words are wide 
and would seem to include the bicycle of the 
traveler. Butit is clear from the ‘‘spring 
horse case’’ that considerations of the dimen- 
sions and weight of the particular article are 
not to be disregarded in deciding whether it 
is personal luggage or not. On the whole, 
the better view would seem to be that a bicy- 
cle is baggage, within reasonable rules 
adopted by carriers, but the question is not 
free from doubt. ‘This latest English case, 
the report of which is very meager, like the 
Missouri case heretofore mentioned, was de- 
cided by a nisi prius court. It will be of 
value to get the decisions of the highest 
courts on this perplexing question. 





The Massachusetts case of Vegelahn v. 
Guntner, which will be found in full on page 
464 of this issue, was, without a doubt, cor- 
rectly decided, both from the standpoint of 
principle and authority. That the acts com- 
plained of by plaintiff were sufficient to en- 
title him to an injunction against defendants 
who, as strikers, were picketing his place, 
seriously menacing his business and threat- 
ening him with irreparable loss and damage, 
seems reasonably clear. The dissenting opin- 





ion of Mr. Justice Holmes, though exhibiting 
much learning and nice discriminations, some 
of which, however, the ordinary mind will 
find it difficult to grasp, is of more value as a 
political than a strictly legal discussion. A 
very recent English case—Lyons v. Wilkin— 
involves somewhat the same question, as to 
how far workmen can carry a strike accom- 
panied by picketing, and much the same con- 
clusion is reached as in the Massachusetts 
case. In the English case some of plaintiff's 
workmen went on strike. They afterwards 
not only picketed plaintiff’s place but threat- 
ened another employer (an outside firm) 
with whom they had no dispute that if he, 
the outside firm, dealt with the plaintiff, they, 
the workmen, would bring out the outside 
firm’s hands and picket the place. The 
plaintiffs applied for an injunction to restrain 
the defendants from inducing, or conspiring 
to induce, persons not to enter into contracts 
with the plaintiffs, and the court granted the 
injunction. The defendants took the case 
to the court of appeal, and submitted that 
there was no evidence whatever of malicious 
intention, and that a strike on the part of the 
workmen being legal, it could not be illegal 
to induce persons to do a legal act. The re- 
spondents pointed to the facts of appellants 
causing workmen to leave another employer 
in order to injure respondents, by preventing 
that employer doing work for them, and 
those were malicious acts which justified the 
injunction. The court of appeal adopted 
the respondent’s views and rejected the ap- 
pellants’ contention. The appellants were 
committing an illegal act which might have 
the effect of ruining the business of the re- 
spondents if it was not interfered with by in- 
junction. This trade union had gone far be- 
yond any right which the statute gave them, 
and what they were doing was calculated and 
intended to injure the plaintiffs in their busi- 
ness. An injunction was accordingly issued 
to restrain the defendants, their servants and 
agents from watching or besetting the plaint- 
iff’s works for the purpose of persuading or 
otherwise preventing persons from working 
for them, or for any purpose except merely 
to obtain or communicate information, and 
also from preventing other persons from 
working for the plaintiffs by withdrawing 
workmen from the employment of those per- 
sons. 
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_NOTES OF RECENT DECISIONS. 


InsOLVENCY — DiscHARGE — NON-RESIDENT 
Partner.—In Chase v. Henry, 22 N. E. Rep. 
988, it was held by the Supreme Judicial 
Court of Massachusetts, three judges dissent- 
ing that where one of the partners of a firm 
doing business in the State, to whom a citi- 
zen of the State is indebted, is a resident of 
another State, a discharge of the debtor in 
insolvency by a court of the State does not 
affect the debt due the firm. The court 
says: 

There has been some difference of opinion among 
learned judges in former years in regard to the extent 
to which State insolvency laws can be made applicable 
to debts contracted and payable in the ‘State where 
the insolvency proceedings are, when the creditor is 
at the time of making the contract, or at the time of 
the insolvency proceedings, an inhabitant of another 
State. So far as insolvency proceedings assume to af- 
fect a resident of another State, they involve questions 
arising under the constitution of the United States, 
the decision of which by the Supreme Court of the 
United States is authoritative and binding upon all 
the courts of the several States. The general doctrine 
stated by that court is that a discharge in insolvency 
granted by a State court is cf no effect against a cred- 
itor residing in another State who does not submit 
himself to the jurisdiction of the insolvency court on 
the ground that, as a non-resident, he is not amenable 
in any way to the jurisdiction of the State in which 
the discharge is granted, and that the courts of such a 
State can do nothing that will affect his rights under 
contracts outstanding in his favor. If, at the time of 
making the contract, the statute is in force, and the 
parties are within the State where the proceedings in 
insolvency are subsequently had, and the contract is 
to be performed there, so that the statute does not 
impair the obligation of an existing contract, these 
facts are not enough to make a discharge effectual if 
the creditor is a resident of another State. Baldwin v. 
Hale, 1 Wall. 223; Denny v. Bennett, 128 U.S. 489, 9 
Sup. Ct. Rep. 134; Kelley v. Drury, 9 Allen, 27; 
Guernsey v. Wood, 130 Mass.'503; Bank v. Batcheller, 
151 Mass. 589, 24 N. E. Rep. 917; Mill Co. v. Holmes, 
156 Mass. 12, 30 N. E. Rep. 176; Pullen v. Hillman, 84 
Me. 129, 24 Atl. Rep. 795; Norris v. Atkinson, 64 N. H. 
87,5 Atl. Rep. 710; Roberts v. Atherton, 60 Vt. 563, 15 
Ati. Rep. 159. So far as any of our earlier decisions 
are inconsistent with this doctrine, they are overruled 
or modified by the controlling authority of the Su- 
preme Court of the United States. See also Pennoyer 
y. Neff, 95 U. S. 714; Freeman v. Alderson, 119 U.S. 
185,7 Sup. Ct. Rep. 165; Elliot v. McCormick, 144 
Mass. 10, 10 N. E. Rep. 705. The intimations in sume 
of the earlier cases in that court that a discharge 
might be given effect in the courts of the State in 
which it was granted, when it would be held invalid 
in the courts of other States and of the United States, 
have never been incorporated into the law, and our 
own decisions are to the contrary. Bank v. Batchel- 
ler, 151 Mass. 589, 24 N. E. Rep. 917; Murphy v. Man- 
ning, 134 Mass. 488; Kelly v. Drury, 9 Allen, 27. 

In the present case the plaintiffs are copartners, 
engaged in the business of manufacturing slippers in 
New Hampshire, and having a store and office in 
Massachusetts. Two of them are citizens and resi- 











dents of Massachusetts. The other never resided in ; 
this commonwealth. The defendant obtained a dis. 
charge in insolvency, but the plaintiffs never proved © 
or offered to prove their claim. Under the rules of — 
law to which we have referred, it is clear that, if the — 







plaintiffs had all been residents of Massachusetts, the — 


discharge would be a bar, and, if they had all been 
residents of New Hampshire, it would not. They 


were copartners, having a common interest in ‘their — 


claim. The eases go upon the ground that doing busi- 


ness and making contracts in this State gives no juris. — 
As against the plaintiff 


diction to discharge a debt. 
Griffin, who resided in New, Hampshire, the courts of 
Massachusetts could do nothing to impair his right to 
hold the debtor responsible fur his debt. Looking to 
Griffin alone, his rights and property in the claim are 
precisely the same as if no insolvency proceedings 
had intervened. As we have already shown, our 
courts will recognize these substantive rights to the 
same extent as would the courts of New Hampshire 
or of the United States. Asa member of the firm he 
is entitled to have this debt collected if it can be, so 
that he may have it included in the assets which he 
will share. The fact that his copartners reside here 


gives no jurisdiction to our court to deprive him of 


his property. Phelps v. Brewer, 9 Cush. 890; Stone 
v. Wainwright, 147 Mass. 201,17 N. E. Rep. 301. The 
fact that in suing upon his claim he must join his ¢o- 
partners is not a good reason for denying him the 
right to prosecute it. The determining point in ref- 
erence to the question whether the discharge is a bar 
to the claim is the fact that doing a part of his busi- 
ness in this commonwealth, and associating himself 
with partners who reside here, do not operate to give 
the courts of our State jurisdiction to discharge a 
debt which is either partly or wholly his, unless he 
chooses to submit himself to the jurisdiction of the 
court by participation in its proceedings. 
like this the debt is an entirety. 
charged altogether, or it remains unchanged. It can- 
not justly be held that the entire debt should be 
barred because two of the partners are residents of 
Massachusetts, and that these two should make up, 
from their own property, to the non-resident partner, 
the share to which he is entitled. The result is that, 
inasmuch as his rights cannot be affected, the debt 
as a whole, cannot be affected by the discharge. 





Tort — JornpEerR or Actions — InJoury BY 
Dogs.—The decision of the Supreme Court 
of New Jersey in State v. Wood, 55 Atl. 
Rep. 654, involves the question of liability 
for damage done by dogs. It was held that 
a joint action will not lie against the separate 
owners of dogs which unite in destroying the 
property of a third person. Each owner is 
liable only for the damage done by his own 
dog, and not for that which is done by the 
dogs which do not belong to him. This 
case recalls the humorous opinion of Judge 
William F. Allen in Wiley v. Slater, 22 
Barb. 506, which discussed to an extent the 
moral agency of the dog, and also his legal 
agency, as bearing upon his capacity of 
making his owner responsible for his acts. 
See, also, Goodbridge v. Marks, 14 Mise. 
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The court in the New Jersey case 


This action was brought by Wood, the plaintiff be- 


 Jow, against the prosecutors, Nierenberg and Zukug- 
_ mad, jointly, to recover compensation for-damages 


done by two dogs, one owned by Nierenberg, and the 
other by Zukugman, in trampling down and destroy- 
ing certain cabbage plants, beans, etc., which were 


_ growing in Wood’s close. The property was all de- 


stroyed at the same time, the two dogs uniting in 
committing the mischief, and a judgment was entered 
in the court below against the prosecutors, by which 
each was made responsible for the whole of the in- 
jury done. 

The theory upon which the suit was tried and 
judgment rendered seems to have been that, as the 
joss suffered by the plaintiff was the result of the 
joint act of the two dog:;, their respective masters 
stood in the same position, so far as liability to re- 
spond for the damage done was concerned, as if they 
personally had broken and entered the plaintiff’s close 
and destroyed his growing plants. But the reason 


' which makes one who personally aids in or abets the 


wrong done by another liable for the whole amount 
of the injury done does not apply in a case like that 
under consideration. In the case of a joint tort, each 
offender’s liability urises out of the fact that his par- 
ticipation in the wrongful act was voluntary and in- 
tentional, and the law, as a punishment for his 
wrongdoing, as well as for the protection of the rights 
of the injured party, makes him answerable for all 
the consequences of that act; but in the case of ani- 
mals which wander off and unite in perpetrating 
mischief there is no actual culpability on the part of 
their owners. Liability in such a case only exists by 
reason of the negligence of the owners in permitting 
their animals to stray away and commit the depreda- 
tions, and it has therefore always been held, when 
the question has come before the courts, that a joint 
action will not lie against separate owners of dogs 
which unite in committing mischief. One of the 
earliest cases on this subject is Russell v. Tomlinson, 
2Conn. 206, in which the plaintiff sought to hold the 
defendants jointly liable for injuries done to his sheep 
by their dogs. Swift, C. J., in delivering the opinion 
ofthe court, said: ‘‘Owners are responsible for mis- 
chief done by their dogs; but no man can be liable for 
the mischief done by the dog of another unless he 
had some agency in causing the dog to doit. When 
the dogs of several persons do mischief together, each 
owner is only liable fur the mischief done by his own 
dog; and it would be repugnant to the plainest prin- 
ciples of justice to say that the dogs of different per- 
sons, by joining together in doing mischief, could 
make the owners jointly liable. This would be giving 
them a power‘of agency which no animal was ever 
supposed to possess.”? A similar view is expressed in 
Van Steenburgh v. Tobias, 17 Wend. 652; Auchmuty 
¥. Ham, 1 Denio, 495; Partenheimer v. Van Order, 
2 Barb. 479; Adams v. Hall, 2 Vt. 9; Buddington v. 
Shearer, 20 Pick. 477; and Denny v. Correll, 9 Ind. 
78. Nor does the fact that there may be difficulty in 
ascertaining the quantum of damage done by each 
dog afford any ground for holding their owners 
jointly liable. As was said in Van Steenburgh y. 
Tobias, supra, the difficulty of such ascertainment is 
hot an argument of sufficient strength to warrant the 
injustice of punishing a man who is entirely inno- 
cent, 

The liability of the prosecutors in this case for the 
Mischief done by their respective dogs was a separate 





and not a joint one; and the plaintiff, in order to re- 
cover for the loss which he had sustained, sheuld 
have brought actions against each of them for so 
much of the injury as was caused by the dog which 
he owned. By doing so, he would have been fully in- 
demnified, for the recovery in any action against one 
owner would have been no bar to the action against 
the other. 








THE DOG IN LAW. 


This animal which has been the theme of 
the poet’s song and the hero of many daring 
and nodle deeds on the one hand, and an al- 
most universal outcast and object of con- 
tempt on the other; in some instances having 
a fabulous value, in others beingworse, if any- 
thing, less than worthless and base, and whose 
name is a common synonym for reproach, 
has been the subject of frequent and some- 
times animated litigation in the courts. 
Springing from an existence perhaps almost 
coeval with that of mankind, and with a na- 
ture that adjusts itself to almost any condi- 
tion or climate, he has been known in the law 
for centuries. A domestic animal by nature, 
he is prized for many valuable qualities in his 
highest state of perfection. Not being suit- 
able for food, however, at common law, while 
he was recognized as a species of property, 
yet he was a kind of base property, was con- 
sidered of no intrinsic value, and did not at- 
tain that dignity, as such, enjoyed by other 
animals possessing more general desirable 
qualities. He was not the subject of 
larceny.! And this was true though the 
owner would have a right of civil action to 
recover from a wrongdoer for any injury sus- 
tained to his dog.? Or he might repossess 
himself thereof from one who had wrongfully 
taken him, by the action of replevin.? At 
the present day, more generally than an- 
ciently, perhaps, the dog is in many ways re- 
garded in the law as property. Sometimes 
he is the subject of taxation to the great an- 
noyance of his owner, and is usually held to 
be such property as will ground an action for 
his value for his wrongful killing and doubt- 
less for his theft. So, in an action for the 
value of a dog, the characteristics and quali- 
ties of which is his ability and fitness for 
herding cattle and horses, it is competent to 
show by those acquainted with the dog’s 


12 Bl. Comm. (Cooley’s Ed.) p. 448; Woolf v. 
Chalker, 31 Conn. 121. 

22 Bl. Comm. (Cooley’s Ed.) p. 443. 
8 Haywood v. State, 41 Ark. 479. 
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propensities in this respect what a dog of 
these qualities would be worth to its owner 
who kept cattle and horses, and used the dog 
in herding them, without showing any actual 
market value of the animal.* And, on the 
same reasoning, it might be shown that a dog 
had any other special quality or fitness, such 
as adaptability for bird, deer, fox or other 
kind of hunting, or other usefulness, and 
these things could be shown in proving his 
worth to his owner. Even the much petted 
and ridiculed pug would possibly be entitled 
to some value for which its master could 
maintain an action. 

Keeping Vicious Dogs.—The law enjoins 
upon those who keep animals of any kind for 
pleasure or profit certain duties and obliga- 
tions in the restraining and caring for such, 
in order to avert any injury which might hap- 
pen to another by reason of the keeping of 
such animals, and it is the common law rule 
that any one keeping a dog for any purpose 
owes to the public the duty ofso keeping 
him that no one will be injured by the dog by 
reason of the neglect of the master to provide 
the necessary precaution to prevent the hap- 
pening of theinjury.° Parallel, however, as 
it were, with this proposition, is another 
which is, the owner of a dog or other do- 
mestic animal, kept for use or convenience, 
is not liable to an action by an injured party 
on the ground of negligence, unless it be 
shown that he knew, or should have known, 
that the animal was liable todo mischief. 
The law does not require the owner of a dog 
to presume that he will do mischief or that 
he is prone to do so. His nature is not such 
as would be termed harmful or vicious, gen- 
erally speaking, and it being a matter of 
common knowledge that dogs are usually 
comparatively harmless, it would be placing 
an unnecessary burden to impose on all 
keepers of dogs the obligation to restrain 
them as though they were all dangerous ani- 
mals. So, the fact that the owner of a dog 
permits him to run upon the highway and at 
large will not of itself make him liable for an 

4 Bowers v. Horan, 93 Mich. 420, 53 N. W. Rep. 535. 

5 McGuire v. Ringrose, 41 La. Ann. 1029; Mont- 
gomery v. Koester, 35 La. Ann. 1092; Reynolds v. Ar- 
nold, 64 N. H. 64. 

6 Vrooman v. Lawyer, 13 Johns. 339; Hinckley v. 
Emmerson, 4 Cowen, 351; Smith v. Causey, 22 Ala. 568; 
Durden vy. Barnett, 7 Ala. 169; Wormley v. Gregg, 65 


Ill. 251; Dearth v. Baker, 22 Wis. 78; Coggswell v. 
Baldwin, 15 Vt. 404. 











injury inflicted by the dog while so at large, — 
unless it be shown that the owner knew ofa ~ 


vicious propensity in the animal. It is this 
knowledge, not the keeping of the animal, 
that charges the master with responsibility 
for vicious acts on the part of the dog.’ But 
where the owner has knowledge of an evil 
disposition in his dog he will be liable to one 
injured by the dog though the injury be con- 


mitted merely in sport. The mere keeping 


of a dangerous animal with a knowledge of 
its inclination charges the keeper with liabil- 


ity for any injuries committed by such ani- ~ 
mal, and it is not necessary to allege or show © 
that the party injured was without fault.’ © 


Nor is it necessary that the master of the dog 
have actual notice of an evil disposition or 
inclination. If he have notice of facts which 
if followed up would lead him to notice—in 
other words, if he ought to know of the;vicious- 
ness, he will be charged in law with knowl- 
edge thereof and liable accordingly.” But it 
must appear that the owner of a dog knewor 
should have known of his disposition before 
he can be made to respond in damages for 
any injury either to person or property by the 
dog." It has been held that before an action 
would lie for an injury by a dog that it must 
be shown that the owner not only knew of its 
vicious propensities, but that he so negli- 
gently and carelessly kept such animal that 
injury resulted from the failure to properly 
keep or guard it.” But while this may be 
correct as to the duty of the owner of a dog 
to properly restrain him after knowledge of 
his habits, yet the better rule doubtless is 
that he would have to take these precautions 


if he have only constructive knowledge of the — 


habits of the dog,—if it is the masters duty, 
under all the circumstances, to know the 
habits of his dog, the law will enjoin upon 


him the duty of keeping the animal under the — 


same restraint that would be required in case 


7 State ex rel. Smith v. Donohue, 49 N. J. L. 548, 10 


Atl. Rep. 150; Graham y. Payne, 122 Ind. 403, 24.N.E. © 


Rep. 216; Dockerty v. Hutson, 125 Ind. 102, 25 N. E. 
Rep. 144; Warner v. Chamberlain, 7 Houst. 18, 30 Atl. 
Rep. 638. 


8 Evans v. McDermott, 49 N. J. L. 163, 6 Atl. Rep. 


653. 


Cooley on Torts, p. 345. 
10 Reynolds v. Hussey, 64 N. H. 64, 5 Atl. Rep. 458. 


11 Robinson v. Marino, 3 Wash. St. 434, 28 Pac. Rep. ~ 
7152; Klenberg v. Russell, 125 Ind. 581, 25 N. E. Rep. — 


596. 
12 Smith v. Causey, 22 Ala. 568. 


No. 23 





9 Brooks v. Taylor, 65 Mich. 208, 31 N. W. Rep. 887; } 
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of actual notice. Frequently this would be a 
question of fact for the jury. And it is held 
that where the master keeps his dog chained 
or otherwise restrained, this fact in itself is a 
circumstance tending to show that he knew 
the dog’s propensity.“ Again where it is 
shown that the owner of a dog has knowledge 
of its having bitten others it will bea ques- 
tion for the jury whether he is charged with 
notice of the dog’s nature, or should know 
it, and if such facts justify the conclusion on 
the part of the jury the owner will be liable, 
though he insist that he had no real or act- 
ual notice of the nature of the dog.“ So 
where one procures a dog to guard his prem- 
ises and keeps it muzzled and chained, the 
question of his knowledge of the dog’s evil 
disposition will be one of fact for the jury.” 
Furthermore, it is competent to. show the 
general reputation of a dog for viciousness in 
order to charge its owner with notice of such 
tendency, for it is hardly reasonable to pre- 
sume that the owner of an animal which has 
a general disposition to do harm, would him- 
self be ignorant of the fact. Itis hardly 
probable that the owner of a dog would be 
ignorant of its propensity, and the jury have 
the right, if they see fit, to take this view of 
the case.’ Indeed, it has been held that a 
single vicious act of a dog brought to the 
knowledge of its owner is sufficient to charge 
him with knowledge that he is liable to do 
mischief and to impose upon him the duty of 
keeping the dog under proper restraint at his 
peril.” But it is not necessary to show even 
a single act of viciousness where all the facts 
are sufficient to charge the master with con- 
structive knowledge of the propensity.® 
Contra, however, where a dog does a vicious 
act which had at all times before been of a 
kind disposition; had never been known to 
bite or injure any one either in malice or mis- 
chief; and had always been played with by 
children, ridden, driven, etc., with impunity.” 


8 Warner v. Chamberlain, 7 Houst. 18, 30 Atl. Rep. 
688 


4 Turner v. Craighead, 31 N. Y. S. 369. 

% Hahnke v. Friederich, 140 N. Y. 224, 85 N. E. 
Rep. 487. 

1% Cameron v. Bryan (Iowa), 56 N. W. Rep. 484. 

1 Flansburg v. Basin, 3 Ill. App. 531; Hammond v. 
_ 42 Ill. App. 186; Kittredge vy. Elliott, 16 N. H. 


8 Flansburg v. Basin, 3 Ll]. App. 531; Robinson v.° 


Marino, 3 Wash. St. 434, 28 Pac. Rep. 752; Linnehan 
¥. Sampson, 126 Mass. 506. 
Staetter v. McArthur, 83 Mo. App. 218. 











But if a person is injured by a dog in any 
way, it does not matter whether the injury be 
inflicted in sport or anger, whether wantonly 
or playfully, on the part of the dog. The 
liability of the master is the same if he be in 
fault on his part.” It is not necessary in or- 
der to fix a liability on the owner of a dog for 
an injury that the damage flow directly from 
the act of the dog. So, where the owner of 
a dog, knowing that it is accustomed to at- 
tack horses driven along the highway, and 
the horses while being so driven are fright- 
ened by a dog so they run away and injure 
one in a vehicle drawn by the horse or who 
may be riding him, the owner will be liable 
for the injury resulting from the running 
away of the horse, though the dog only 
started the horse and though the injury 
would not have taken place but for the run- 
ning away of the horse.” Buta dog not re- 
claimed from the wild state is naturally fero- 
cious and dangerous, like the wolf, to which 
species he is closely allied. And where one 
keeps a wolf about his premises and feeds 
him from time to time on beef, he will be 
liable to a passerby who is injured by the bite 
of the wolf. A wolf being a wild species of dog, 
and by nature ferocious and dangerous, the law 
requires of those who would keep such an 
animal to so keep him that no one will be in- 
jured by him.” But there is no presumption 
of law that an ordinary dog kept upon a farm 
is of a vicious or dangerous nature, and the 
master of such dog is not chargeable, as mat- 
ter of law, with notice of a vicious inclina- 
tion.% If a person keeps a vicious dog on 
premises belonging to him, knowing the dog’s 
nature and disposition to bite, he will be 
liable to any one injured by such dog 
while in his keeping though the ownership in 
the dog be in some one else.* In euch case, 
doubtless, the real owner of the dog would 
not be jointly or otherwise liable to the in- 
jured party while the dog was thus kept by 
another unless he knew of or sanctioned the 
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unlawful way in which the dog was kept. 
Whether the owner would be liable or not, 
the rule is that where one not owning a dog 
keeps him in a way that an injury is caused 
to another, the keeper will be liable if the 
owner of the dog would be, had he himself 
kept the dog in the manner the keeper did.* 
Anong other things, the law recognizes in 
the dog a valuable guard for persons or prop- 
erty, and therefore permits the master to 
keep him for this purpose under proper re- 
strictions. These restrictions are usually 
governed by the exigencies of each particular 
case. For instance, one may keep a danger- 
ous and even vicious dog to guard himself, 
his family and his property in the nighttime, 
but must keep him under proper restraint 
during the day, and if he fail, will be liable 
for an attack made by such dog upon a per- 
son in the daytime though he be technically 
a trespasser on the property of the owner of 
the dog.” Prima facie where any one keeps 
a dog accustomed to attack persons or prop- 
erty with knowledge of such propensity a 
liability will accrue to the injured party, and 
it will not be necessary to show any negli- 
gence on the part of the owner of the animal 
in securing or taking proper care of it, as the 
gist of the liability is the keeping such animal 
knowing its propensities. And a failure to 
keep the animal under proper restraint after 
notice of his inclination will result in liability 
of the owner for any damages he may do, 
though such owner use every effort to prop- 
erly restrain him.” 

Right to Kill Dogs.—Recognizing in the 
dog a valuable species of property in some 
respects, the law does not tolerate the indis- 
crimivate killing of these animals where they 
have an owner. The reason is obvious that 
if they are of any value to the owner, and 
this can be shown in evidence, a right of ac- 
tion would necessarily accrue to the injured 
owner for such value, and any other rule 
would be cenying a redress of a clear wrong 
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which the law is presumed never to do. Gen- 
erally speaking, a dog possessing a dangerous © 
and ferocious nature, such as to make him a 
common source of danger and annoyance, 
may be killed and destroyed as a nuisance, © 
on the principle that any one has the right at 
common law to abate a nuisance. And the | 
fact that one may sue the owner of a vicious 
dog for an injury received will not take away ~ 
nor affect the right to destroy the dog as a 
nuisance. So a rabid dog is a common and . 
dangerous nuisance, and any one may kill 
such a dog whenever and wherever found = 
without being amenable under the law either © 
civilly or criminally, and without regard to © 
the value or qualities of the dog. The right — 
which every one has to protect himself and © 
others from such a danger is paramount to © 
that of the owner for redress for the value of 
such dog.? And the same rule obtains in © 
case a dog is upon reasonable and probable © 
grounds suspected of having hydrophobia.® 
And one may lawfully kill a dog which he © 
finds chasing his sheep or other animals, or in 
the act of doing injury to his property.” 
Though he cannot lawfully do so simply be- 
cause the dog may be found trespassing 
about his premises, and this is true evel” 
though the dog had made tracks on a newly © 
painted floor, and been found in the chicken 
house but shown to have done no other dam- 
age or mischief. And if a person kill a dog 
for no greater aggravation than this he will 
be liable in damages to the owner for the 
value of the dog.® In one case it has been 
held that a dog may not be lawfully killed 
though he be found trespassing on the prem- 
ises of one other than his master, and be in 
the act of destroying plants, and though he 
may have further annoyed the owner of the 
premises by similar conduct on previous 0¢- 
casions.* But a dog which habitually at © 
tacks persons while travelling along the pub- 
lic highway may ‘lawfully be killed by any — 
one by whom he is attacked.” Soa dog may — 
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be killed by a regular police officer of a mu- 
nicipal corporation when found running at 
large in violation of the provisions of a valid 
ordinance of such corporation. Of course 
it is lawful for any one to kill a dog that at- 
tacks him. His ordinary right of self-de- 
fense would shield him from any liability to 
the owner for the killing, and this is true re- 
gardless of the want of knowledge in the 
owner that the dog is of a vicious disposition. 
But a dog may not be killed simply because 
it is about to commit an injury to property 
unless it is necessary to do so in order to 
prevent the damage being done. Other means 
of averting the same must first be resorted to 
if feasible. But the mere killing of a dog 
which has no owner or the killing of a dog, 
unattended with malice or premeditation, is 
no criminal offense at common law, though 
he may be killed to prevent an injury to one’s 
person or the person of another or in the 
necessary protection of property rights.“ 
But one may not kill the dog of another by 
putting out poison on his premises unless the 
dog has been on his premises destroying 
property, and in that event may do so, if 
necessary to protect the property.” 
Negligence and Contributory Negligence.— 
Though an injury may occur to any one by 
reason of an attack or other act of a vicious 
dog, he will nevertheless have no cause of 
action if his own negligence contributed in 
bringing about the injury.“ But one law- 
fully driving along the public highway is not 
bound to use special care to avoid a dog kept 
at a house on the highway though he may 


know that such dog is vicious and in the. 


habit of chasing passing teams. Every one 
has the right to go upon the public highways, 
and to expect and rely on the presumption 
that tue master of a vicious dog will not per- 
mit him to go out on the highways and at- 
ack passersby.** It seems from a late case 
n Tennessee that a dog may be guilty of con- 
tributory negligence in bringing about his own 
death and thereby bar his owner of the right 
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to sue for his value. In this case a fox hunter 
owned some dogs which he prized for their 
special value in chasing foxes. On a certain 
night he took his dogs out to have a chase. 
“It was a beautiful moonlight night, and his 
dogs soon struck a trail. The fox crossed 
the railroad about the same time the train 
passed. The dogs were running very close 
and three of the dogs in front were run over.’’ 
The plaintiff who brought an action against 
the E. T. V. & Ga. Ry. Co., receivers, for 
the value of the dogs, contended that the stock 
alarm, which, under the laws of this State 
was required to be sounded by all railroads 
when any animal was seen on the track, was 
only sounded once, and that as there was more 
than one dog on the track, the law requiring 
the signal to be given had not been complied 
with. The court sustained the theory that a 
dog was an animal (it could hardly have sus- 
tained any other), and that the engineer 
should have given the alarm for a dog as well 
as any other animal. Against the contention 
that the single blast of the whistle could only 
have been meant for the whole pack of dogs, 
and that each should have had a separate 
warning, the court held that ‘‘it would be re- 
quiring too great diligence for the engineer 
to whistle for each particular dog, and more 
especially as he had no means of informing 
each dog that any special whistle was sounded 
for him ;’’ ‘‘that the receivers were running 
their train upon their own track, and had no 
other track at that place upon which they 
could run. On the other hand, the plaintiff’s 
dogs were running on the railroad track in- 
stead of the fox’s track, which simply crossed 
the railroad and when they were seen the 
whistle was sounded and everything was done 
that could be done to avert the disaster. The 
dogs were guilty of the grossest contributory 
negligence in running on the track and heed- 
ing neither whistle nor the approach of the 
engine.’’ The court may have thought that 
the dogs should not have left the track of the 
fox for that of the railroad or, perhaps, mis- 
take the one for the other, but in any event 
a recovery was denied because of the negli- 
gence of the dogs themselves. The learned 
court could probably have grounded their 
decision on a more substantial basis if they 
had put it on the ground that the hunter was 
himself guilty of contributory negligence in 
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hunting in the vicinity of the railroad, if, in- 
deed, this would not be really more properly 
a question of fact for the jury, just as it is 
often a question of fact in cases for recovery 
for injuries to infants who are too young to 
appreciate danger enough to be guilty of 
negligence, or contributory negligence, 
but where the law denies the right 
of the parent to recover for the loss of 
services of the child when the parent itself 
has been guilty of contributory negligence in 
leaving the child so it would be exposed to 
danger. Itis a matter of common knowledge 
that dogs have no mind other than ipstinct 
“and can’t reason out tke risks to which they 
may be subjected by coming in contact with 
objects such as steam locomotives. If this 
be true, then, it would seem to follow that 
the hunter would have had a right of recov- 
ery unless he was himself at fault in some 
way. W. C. Ropeers. 
Nashville, Ark. 








INJUNCTION — CONSPIRACY TO INJURE BUSI- 
NESS. 


VEGELAHN v. GUNTNER. 


Supreme Judicial Court of Massachusetts, Oct. 27, 1896. 


1. The maintenance ofa patrol of two men in front 
of plaintiff’s premises, in furtherance of a conspiracy 
to prevent, whether by threats and intimidation, or 
by persuasion and social pressure, any workmen 
from entering into, or continuing in, his employment, 
will be enjoined, though such workmen are not un- 
der contract to work for plaintiff. Field, C. J., and 
Holmes, J., dissenting. 

2. A continuing injury to property or business may 
be enjoined, though it be also punishable as a crime. 


ALLEN, J.: The principal question in this 
case is whether the defendants should be en- 
joined against maintaining the patrol. The re- 
port shows that, following upon a strike of the 
plaintiff’s workmen, the defendants conspired to 
prevent him from getting workmen, and thereby 
to prevent him from carrying on his business, 
unless and until he should adopt a certain sched- 
ule of prices. The means adopted were per- 
suasion and social pressure, threats of personal 
injury or unlawful harm conveyed to persons 
employed or seeking employment, and a patrol 
of two men in-front of the plaintiff’s factory, 
maintained from half past 6in the morning till 
half part 5 in the afternoon, on one of the -busi- 
est streets of Boston. The number of men was 
greater at times, and at times showed some little 
disposition to stop the plaintiff's door. The 
patrol proper at times went further than simple 
advice, not obtruded beyond the point where the 





other person was willing to listen; and it was 
found that the patrol would probably be con- 
tinued if not enjoined. There was also some 
evidence of persuasion to break existing con- 
tracts. The patrol was maintained as one of the 
means of carrying out the defendants’ plan, and 
it was used in combination with social pressure, 
threats of personal injury or unlawful harm, and 
persuasion to break existing contracts. It was 
thus one means of intimidation, indirectly to the 
plaintiff, and directly to persons actually em- 
ployed, or seeking to be employed, by the plaint- 
iff, and of rendering such employment unpleas- 
ant or intolerable to such persons. Such an act 
is an unlawful interference with the rights both 
of employer and of employed. An employer has 
a right to engage all persons who are willing to 
work for him, at such prices as may be mutually 
agreed upon, and persons employed or seeking 
employment have a corresponding right to enter 
into or remain in the employment of any person 


or corporation willing to employ them. These 


rights are secured by the constitution itself. 
Com. v. Perry, 155 Mass. 117, 28 N. E. Rep. 1126; 
People v. Gillson, 109 N. Y. 389,17 N. E. Rep. 
343; Braceville Coal Co. v. People, 147 Ill. 71, 35 
N. E. Rep. 62; Richie v. People, 155 Ill. 98, 
40 N. E. Rep. 454; . Low v. Printing Co. 
(Neb.), 59 N. W. Rep. 362. No one can law- 
fully interfere by force or intimidation to 
prevent employers or persons employed, or 
wishing to be employed, from the exercise of 
these rights. It isin Massachusetts, as in some 
other States, even made a criminal offense for 
one, by intimidation or force, to prevent, or seek 
to prevent, a person from entering into or con- 
tinuing in the employment of a person or corpo- 
ation. Pub. St. ch. 74, § 2. Intimidation is not 
limited to threats of violence or of physical in- 
jury to person or property. It has a broader 
signification, and there also may be a moral in- 
timidation which is illegal. Patrolling or pick- 
eting, under the circumstances stated in the re- 
port, has elements of intimidation like those 
which were found to exist in Sherry v. Perkins, 
147 Mass. 212, 17 N. E. Rep. 307. It was de- 
clared to be unlawful in Reg. v. Druitt, 10 Cox, 
Cr. Cas. 592; Reg. v. Hibbert, 13 Cox, Cr. Cas. 
82; Reg. v. Bauld, Jd. 282. It was assumed to be 
unlawful in Trollope v. Trader’s Fed. Rep. (1875) 
11 L. T. 228,though in that case the pickets were 
withdrawn before the bringing of the bill. The 
patrol was an unlawful interference both with 
the plaintiff and with the workmen, within the 
principle of many cases; and, when instituted for 
the purpose of interfering with his business, it 
became a private nuisance. See Carew v Ruther- 
ford, 106 Mass. 1; Walker v. Cronin, 107 Mass. 
555; Barr v. Trades Council (N. J. Ch.), 30 Atl. 
Rep. 881; Murdock v. Walker, 152 Pa. St. 595, 25 
Atl. Rep. 492; China Co. v. Brown, 164 Pa. St. 
449, 30 Atl. Rep. 261; Coeur D’Alene Consol. & 
Min. Co. v. Miners’ Union of Wardner, 51 Fed. 
Rep. 260; Temperton v. Russell (1893), 1 Q. B. 
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715; Floyd v. Jackson (1895), 11 L. T. 276; 
Wright v. Hennessey, 52 Alb. Law J. 104 (a case 
before Baron Pollock); Judge v. Bennett, 36 
Wkly. Rep. 103; Lyons v. Wilkins (1896), i Ch. 
811. f 

The defendants contend that these acts were 
justifiable, because they were only seeking to se- 
cure better wages for themselves, by compelling 
the plaintiff to accept their schedule of wages. 
This motive or purpose does not justify main- 
taining a patrol in front of the plaintiff’s prem- 
ises, as a means of carrying out their conspiracy. 
A combination among persons merely to regulate 
their own conduct is within allowable competi- 
tion, and is lawful, although others may be in- 
directly affected thereby. Buta combination to 
do injurious acts expressly directed to another, 
by way of intimidation or constraint, either of 
himself or of persons employed, or seeking to be 
employed, by him, is outside of allowable com- 
petition, and is unlawful. Various decided cases 
fall within the former class; for example: 
Worthington v. Waring. 157 Mass. 421, 32 N. E. 
Rep. 744; Snow v. Wheeler, 113 Mass. 179; 
Bowen v. Matheson, 14 Allen, 499; Com. v. Hunt, 
4 Mete. (Mass.) 111; Heywood v. Tillson, 75 Me. 
225; Cote v. Murphy, 159 Pa. St. 420, 28 Atl. 
Rep. 190; Bohn Manuf’g Co. v. Hollis, 54 Minn. 
223,55 N. W. Rep. 1119; Steamship Co. v. Mc- 
Gregor (1892), App. Cas. 25; Curranv. Treleaven 
(1891), 2 Q. B. 545, 561. The present case falls 
within the latter class. 

Nor does the fact that the defendant’s acts 
might subject them to an indictment prevent a 
court of equity from issuing an injunction. It is 
true that, ordinarily, a court of equity will de- 
cline to issue an injunction to restrain the com- 
mission of a crime; but a continuing injury to 
property or business may be enjoined, although 
it may also be punishable as a nuisance or other 
crime. Sherry v. Perkins, 147 Mass. 212, 17 N. 
E. Rep. 307; Inre Debs, 158 U. S. 564, 593, 599, 
15 Sup. Ct. Rep. 900; Baltimore & P. R. Co. v. 
Fifth Baptist Church, 108 U. S. 317, 329, 2 Sup. 
Ct. Rep. 719; Cranford v. Tyrrell, 128 N. Y. 341, 
344, 28 N. E. Rep. 514; Gilbert v. Mickle, 4 
Sandf. Ch. 357; Port of Mobile v. Louisville & N. 
R. Co., 84 Ala. 115, 126, 4 South. Rep. 106; 
Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. Rep. 
310; Toledo, A.. A& N. M. Ry. Co. v. Pennsyl- 
vania Co., 54 Fed. Rep. 730, 744; Emperor of 
Austria v. Day, 3 De Gex, F. & J. 217, 239, 240, 
253; Hermann Loog v. Bean, 26 Ch. Div. 306, 
314, 316, 317; Monson v. Tussaud (1894), 1 Q. B. 
671, 689, 690, 698. “Sar. cK. Fy. #37, 

A question is also presented whether the court 
should enjoin such interference with persons in 
the employment of the plaintiff* who are not 
bound by contract to remain with him, or with 
persons who are not under any existing contract, 
but who are seeking or intending to enter into 
his employment. A conspiracy to interfere with 
the plaintiff's business by means of threats and 
intimidation, and by maintaining a patrol in 





front of his premises, in order to prevent per- 
sons from entering his employment, or in order 
to prevent persons who are in his employment, 
from continuing therein, is unlawful, even 
though such persons are not bound by contract 
to enter into or to continue in his employment; 
and the injunction should not be so limited as to 
relate only to persons who are bound by existing 
contracts. Walker v. Cronin, 107 Mass. 555, 565; 
Carew v. Rutherford, 106 Mass. 1; Sherry v. 
Perkins, 147 Mass. 212,17 N. E. Rep. 307; Tem- 
perton v. Russell (1893), 1 Q. B. 715, 728, 731; 
Flood v. Jackson (1895), 11 L. T. 276. Wethere- 
fore think that the injunction should be in the 
form as originally issued. So ordered. 


Norre.—The practice of issuing injunctions in cases 
of this kind is of very recentorigin. The older cases 
on the subject are reviewed in an opinion by Chief 
Justice Field dissenting from the conclusion of the 
court in the principal case. One of the earliest author- 
ities in the United States for enjoining in equity acts 
similar to those alleged against the defendants in the 
principal case, is Sherry v. Perkins, decided in 1888, 
147 Mass. 212. It was found as a fact in that case that 
the defendants entered into a scheme by threats and 
intimidation to prevent persons in the employment of 
the plaintiffs as lasters from continuing in such em- 
ployment, and in like manner to prevent other persons . 
from entering into such employment as lasters; that the 
use of the banners was a part of the scheme, and that 
“the plaintiffs have been and are injured in their busi- 
ness and property thereby.” The court in that case 
said: “The act of displaying banners or devices as a 
means of thrests and intimidation, to prevent persons 
from entering into or continuing in the employment of 
the plaintiffs, was injurious to the plaintiffs and illegal 
at common law. Walker v. Cronin, 107 Mass. 555. * * ° 
The banner was a standing menace to all who were or 
wished to be inthe employment of the plaintiffs to 
deter them from entering the plaintiff’s premises. 
Maintaining it was a continuous and unlawful act, in- 
jurious to the plaintiffs’ business and property, and 
Was a nuisance such as a court of equity will grant 
relief against.” Citing Gilbert v. Mickle, 4 Sandf. Ch. 
857; Spinning Co. v. Riley, L. R. 6 Eq. 551. Gilbert v. 
Mickle was asuit in equity by an auctioneer against 
the mayor of the city of New York torestrain him 
and those acting under him from parading, placing, 
or keeping before the plaintiff’s auction rooms a 
placard as follows: ‘Strangers beware of mock auc- 
tions.”?” Though a temporary injunction was issued, 
on hearing it was dissolved, the court remarking that 
“T am satisfied that it is my duty to leave the party to 
his remedy by an action at law.”’ In Spinning Co. v. 
Riley the defendants had caused to be posted on the 
walls and other public places in the neighborhood of 
the plaintiff’s works a notice calculated to keep oper- 
atives from applying for work at the office of the com- 
pany. An injunction was granted because, as re- 
marked by the vice-chancellor ‘“‘the bill states, and the 
demurrers admit acts amounting tothe destruction 
of property.” As stated by Chief Justice Field, this 
decision has been overruled, the Massachusetts court 
in Boston Diatite Co. v. Florenée Manuf. Co., 114 Mass- 
69, saying, “The opinions of Vice-Chancellor Malins in 
Spinning Co. v. Riley, L. R.6 Eq. 551, in Dixon v- 
Holden, L. R.7 Eq. 488, and in Rollins v. Hinks, L. R. 
18 Eq. 355, appear to us to be so inconsistent with 
these authorities (authorities which the court had 
cited), and with well-settled principles, that it would 
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be superfluous to consider whether, upon the facts 
before him, his decisions can be supported.” Much 
the same language was used by the justices in Assur- 
ance Co. v. Knott, 10 Ch. App. 142, a part of the head- 
note of whichis: “Dixon v. Holden and Spinning 
Co. v. Riley, overruled.” In Temperton v. Russell 
(1893), 1 Q. B. 435, 488, Lindley, L. J., says of the case 
of Spinning Co. v. Riley that it was overruled by the 
court of appeals in Assurance Co. v. Knott. Since 
the judicature act, however, the courts of England 
have interfered to restrain, by injunction, the publica- 
tion, or continued publication, of libelous statements, 
particularly those injuriously affecting the business 
or property of another, as well as injunctions similar 
to that in the present case. St. 36 & 37 Vict. ch. 66, § 
25, subds. 5, 8; Monson v. Tussaud (1894), 1 Q. B. 671, 
672; Lyons v. Wilkins (1896), 1 Ch. 811, 827. Chief 
Justice Field predicates his dissent chiefly upon the 
proposition that ‘‘in the absence of any power given 
by statute, the jurisdiction of a court of equity, hav- 
ing only the powers of the English high court of 
chancery, does not, I think, extend to enjoining acts 
like those complained of ia the case at bar, unless 
they amount to a destruction, or threatened destruc- 
tion of property, or anirreparable injury toit. In 
England the rights of employers and employed with 
reference to strikes, boycotts, and other similar move- 
ments have not, in general, been left to be worked out 
by the courts from common law principles, but stat- 
utes, from time to time, have been passed defining 
what may and what may not be permitted. The ad- 
ministration of these statutes largely has been through 
the criminal courts.” Entering into a di~cussion of 
the salient facts in this case he says that “‘if the estab- 
lishment of a patrol is using intimidation or force, 
within the meaning of our statute, itis illegal and 
criminal. If it does not amount tointimidation or 
force, but is carried to such a degree as to interfere 
with the use by the plaintiff of his property, it may be 
illegal and actionable. But something more is neces- 
sary to justify issuing an injunction. [If it is in viola- 
tion of any ordinance of the city regulating the use of 
streets, there may be a prosecution for that, and the 
police can enforce the ordinance; but if it is merely a 
peaceful mode of finding out the persons who intend 
to enter the plaintiff’s premises to apply for work, 
and of informing them of the actual facts of the case, 
in order to induce them not to enter the plaintiff’s 
employment, in the absence of any statute relating to 
the subject, I doubtif it is illegal, and I see no ground 
for issuing an injunction against it.” 

Mr. Justice Holmes also dissents in a vigorous and 
philosophical opinion in which, though citing no new 
cases of importance, he attemps toshow, among other 
things, that acombination of persons may lawfully do 
whatever any one of them might lawfully do for him- 
self. This proposition has been the subject of much con- 
troversy during the various labor litigations. It was 
maintained, for instance, in Bohn Mfg. Co. v. Hollis, 
in the Supreme Court of Minnesota, 54 Minn. 223. On 
the other hand, the view was advanced in Toledo, ete. 
Ry. Co. v. Pennsylvania Co., 54 Fed. Rep. 746, 756, 
that “fan act, when done by an individual in the exer- 
cise ofa right, may be lawful, but when done bya 
number conspiring to ,injure or improperly influence 
another may be unlawful.” In People v. Sheldon, 
1389 N. Y. 261, Andrews, C. J., remarked: ‘The 
gravamen ofthe offense of conspiracy is the combi- 
nation. Agreements to prevent competition in trade 
are, in contemplation of law, injurious to trade, be- 
cause they are liable to be injuriously used.” Mr. 
Justice Holmes also discusses in an abstract way 





the right of combination among workingmen and 
what he terms “free competition.” The following 
extract from the very long opinion filed by Fim will 
serve to show the difficulty which that eminent jurist 
finds ina case of this character. “It is plain from the 
slightest consideration of practical affairs or the most 
superficial reading of industrial history that free 
competition means combination, and that the organ- 
ization of the world now going on so fast means an 
ever-increasing might and scope of combination. It 
seems to me futile toset our faces against the tend- 
ency. Whether beneficial on the whole, as I think it, 
or detrimental, it is inevitable, unless the funda- 
mental axioms of society, and even the fundamental 
conditions of life, are tobe changed. One of the 
eternal conflicts out of which life is made up is that 
between the effort of every manto get the most he 
ean for his services, and that of society, disguised un 
der the name of capital, to get his services for the 
least possible return. Combination on the one side is 
patent and powerful. Combination on the other is 
the necessary and desirable counterpart, if the battle 
is to be carried on in a fair and equal way. Iam un- 
able to reconcile Temperton v. Russell (1893), 1 Q. B. 
715, and the cases which follow it, with the Steamship 
Co. Case. But Temperton v. Russell is not a binding 
authority here, and therefore I do not think it neces- 
sary to discussit. If it be true that workingmeno may 
combine with a view, among other things, to getting 
as much asthey can for their labor, just as capital 
may combine with a view to getting the greatest pos- 
sible return, it must be true that, when combined 
they have the same liberty that combined capital has, 
to support their interests by argument, persuasion, 
and the bestowal or refusal of those advantages which 
they otherwise lawfully control. I can remember 
when many people thought that, apart from violence 
or breach of contract, strikes are wicked, as organized 
refusals to work. I suppose that intelligent econo- 
mists and legislators have given up that notion to-day. 
I feel pretty confident that they equally will abandon 
the idea that an organized refusal by workmen of so- 
cial intercourse with a man who shall enter their 
antagonist’s employ is unlawful, ifit is dissociated 


‘from any threat of violence, and is made for the sole 


object of prevailing, if possible, in a contest with 
their employer about the rate of wages. Indeed, the 
question seems to me to have been decided as long 
ago as 1842, by the good sense of Chief Justice Shaw, 
in Com. v. Hunt, 4 Metc. (Mass.) 111. I repeat at the 
end, asI said at the beginning, that this is the point 
of difference in principle, and the only one, be- 
tween the interlocutory and final decree; and I only 
desire to add that the distinctions upon which the 
final decree was framed seem to me to have coincided 
very accurately with the results finally reached by 
legislation and judicial decision in England, apart 
from what I must regard as the anomalous decisions 
of Temperton v. Russell and the cases which have fol- 
lowed it. Reg. v. Shepherd, 11 Cox, Cr. Cas. 325; 
Connor v. Kent, Gibson v. Lawson, and Curren % 
Treleaven, 17 Cox, Cr. Cas. 354.” 
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1. ACCIDENT INSURANCE — Contract — Application.— 
The signing of an application fora policy of accident 
insurance, containing a provision that the company 
should not be liable until the receipt and acceptance 
of the application by its secretary, and the delivery of 
such application, together with the premium, to a 
local agent, do not constitute a contract of insurance, 
and the company has the right to reject the applica- 
tion after learning of an accident to the applicant, 
where it has done no uct of acceptance.—ALLEN Vv. 
MASSACHUSETTS MOT. ACC. ASSN., Mass., 44 N. E. Rep. 
1053. 


2. ACTION—Torts—Joinder.—A joint action will not 
lle against the separate owners of dogs which unite in 
destroying the property of a third person, Each owner 
is liable only for the damage done by his own dog, and 
not for that which is done by the dogs which do not 
belong to him.—STaTE v. Woop, N. J.,35 Atl. Rep. 
654. 

3. ADMINISTRATION—Administrators—Conversion of 
Funds—Interest.—Where a legatee to protect himself 
from being defrauded by third persons, voluntarily 
gives to the executor a deed anc bill of sale of all hig 
interest in the estate, receiving back a declaration of 
trust, such transaction is a settlement of the legatee’s 
demands against the executor as such, and he cannot, 
after acquiescing in such arrangement till the execu- 
tor’s death many years later, hold the latter’s sureties 
answerable for his disposition of the fund after the 
declaration of trust.—FORBES V. ALLEN, Mass., 44N. 
E. Rep. 1065. 


4. ADMINISTRATORS—Right to Property Sold by De- 
cedent.—A sale of chattels by decedent, though not 
accompanied by delivery, having been valid against 
him and his heirs, and therefore his administrator, re- 
covery thereof by the purchaser from the administra- 
tor cannot be defeated, under Code Civ. Proc. §§ 1589, 
1590, providing that, when there is a deficiency of as- 
sets in the hands of an administrator, he shall sue for, 
and may recover, for the benefit of creditors, property 
conveyed by decedent in fraud of creditors; it not ap- 
pearing that the claims against the estate which had 
been allowed by the administrator, or are evidenced 
by judgment, exceed the assets in his hands.—Mur- 
PHY Vv. CLAYTON, Cal., 46 Pac. Rep. 460. 

5. ADMINISTRATORS — Sales—Accounting.—Where an 
administrator pendente lite holds stock of a railroad 
company, which he does not need to convert into 
money to enable him to execute his trust,- he will be 
justified in selling it only when he acts, in so doing, 
upon an honest and well-founded apprehension, predi- 
Cated upon the exercise of reasonable care and cau- 
tion, that to longer hold it will endanger or prejudice 
the estate.—FLUCK Vv. LaKB, N. J., 35 Atl. Rep. 648. 











6. APPEAL—Findings of Fact—Conclusiveness.—The 
rule is here adopted, as in other territories and States 
which have the same practice act, that a finding of 
fact by the court, in a case which is tried to it, is 
equivalent to a verdict by ajury; and if there is testi- 
mony to support the material allegations of the peti- 
tion this court will not disturb the finding and judg- 
ment, even though the appellate court might think, 
upon an examination of the evidence, that the finding 
of fact should have been otherwise, unless the findings 
of fact made by thetrial court were manifestly erro- 
neous.—ELLISON V. BEANNABIA, Okla., 46 Pac. Rep. 477. 


7. ASSIGNMENT FOR BENEFIT OF CREDITORS — Ac- 
knowledgment.—An acknowledgment of a trust as- 
signment, taken before a deputy clerk who is a bene- 
ficiary thereunder, is irregular, but does not invalidate 
the instrument.—REED FERTILIZER Co. Vv. THOMAS, 
Tenn., 378. W. Rep. 220. 


8. ATTACHMENT—Grounds.—Where plaintiff alleges 
as ground of attachment that defendants have as- 
signed, disposed of, and secreted, or are about to as- 
sign, dispose of, and secrete, thei: property, with in- 
tent to defraud creditors, and that the debt was 
incurred for property obtained under false pretenses, 
the burden is on plaintiff to show the existence of an 
intent to defraud, or of the elements constituting false 
pretenses.—GERMAN BANK V. FOLDS, 8. Dak., 68 N. W. 
Rep. 747. 


9. ATTACHMENT.—Comp. Laws, § 4995, subd. 8, au- 
thorizing the issuance of an attachment where the 
‘*debt” was incurred for property obtained under false 
pretenses, and section 5014, subd. 2, providing thata 
creditor may bring an action on a claim, and have an 
attachment against the property of the debtor, when 
the debt was incurred for property obtained under 
false pretenses, authorize the issuance of an attach- 
ment in an action on a matured or immatured debt in- 
curred for property obtained under false pretenses.— 
FINCH V. ARMSTRONG, 8S. Dak., 68 N. W. Rep. 740. 


10. ATTACHMENT—Rights of Creditors.— Where an at- 
tachment is held void as to subsequent attaching cred- 
itors, who have pooled their claims and joined in a 
common suit for their mutual benefit, the court may 
distribute the fund among them pro rata, instead of in 
the order of the lien of their respective attachments.— 
CRAIG V. CALIFORNIA VINEYARD CO., Oreg., 46 Pac. Rep. 
421. 


11. BankKs—Authority of President.—The president 
of a bank has authority by virtue of his office to make 
a valid assignment of a judgment in favor of the bank. 
GUERNSEY V. BLacK DIAMOND COAL & MINING CO., 
Iowa, 68 N. W. Rep. 777. 


12. BANKS—Right to Apply Deposit on Note.—A bank 
has the right to set-off a note owing to it by an insolv- 
ent depositor, though not due, against the depositor’s 
account.—THOMAS V. EXCHANGE BANK OF ANGUS, Iowa, 
68 N. W. Rep. 780. 


13. BoND — Cundition—Penalty.—Whenever a party 
binds himself in a fixed sum for the performance or 
non-performance of something, without stating 
whether such fixed sum is intended as a penalty or as 
liquidated damages, and without regard to the magni- 
tude or the number of any breaches that may occur, or 
the amount of damages that may ensue, and the con- 
tract is such that it may be partially performed and 
partially violated, such fixed sum must be considered 
as a penalty, and not as liquidated damages.—OITY OF 
EL RENO V. CULLINANE, Okla., 46 Pac. Rep. 510. 

14. BUILDING AND LOAN ASSOCIATION — Usurious 
Loans.—Loans made by a building and loan associa- 
tion are usurious when made by agreement between 
the borrowers and association at a fixed premium, and 
not under free and competitive bidding, as required by 
the statutes.—Post v. MECHANICS’ BUILDING & LOAN 
Assn., Tenn., 378. W. Rep. 216. 

15. BUILDING AED LOAN ASSOCIATIONS — Full-paid 
Stock.—Holders of certificates of full-paid stock issued 
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by a building and loan association, calling for pay- 
ments of dividends at regular intervals, are not credit- 
ors of the association, as distinguished from its other 
members, since such certificates do not constitute 
promises to pay under the law merchant.—TOWLE V. 
AMERICAN BUILDING & LOAN Assn.,U.S.0.C., N. D. 
(Ill.), 75 Fed. Rep. 938. 

16. BUILDING ASSOCIATION—Loan—Competitive Bid- 
ding.—Under Mill. & V. Code, § 1751, which provides 
that loans by a building association shall be made “in 
open meeting to the highest bidder;” and section 1754, 
providing that the premium bid shall be paid before 
the loan is consummated, not as a part of the loan or 
as interest, ‘‘but as a means of determining which one 
of the shareholders shall receive the loan when there 
are more than one desiring it,’—a loan made under a 
by-law providing that ‘“‘no money shall be loaned ata 
greater premium than 30 per cent., nor less than 29 7-8 
per cent.,” is usurious, since such by-law practically 
establishes a fixed premium, and does away with com- 
petition in bidding. — MCCAULEY Vv. WORKINGMAN’S 
BuLpG. & SAV. ASsN., Tenn., 87 8. W. Rep. 212. 

17. CARRIERS—Freight Shipments—Bill of Lading.— 
Under Rev. St. 1879, art. 280, imposing a penalty on a 
carrier for a failure to furnish to a shipper on demand 
a bill of lading stating the quantity of the shipment, a 
demand by a shipper of lumber of a bill of lading stat- 
ing the “weights or amount, or something more defi- 
nite,” is insufficient to warrant an infliction of the 
penalty for its refusal.—SHERMAN,S. &8S. Ry. Co. v. 
CONLY, Tex., 378. W. Rep. 258. 

18. CARRIERS OF GooDs — Connecting Carriers.— 
Where the contract of shipment over connecting lines 
limits the liability of defendant, the receiving carrier, 
to damages occurring on its lines, and there is evi- 
dence that the damages occurred beyond the defend- 
ant’s line, it is incumbent on the shipper to show that 
defendant was jointly interested in the business, or 
participated in the operation of the line on which the 
damages occurred.—GALVESTON, H. & 8. A. Ry. Co. v. 
JOHNSON, Tex., 378. W. Rep. 243. 

19. CARRIERS — Passenger—Damages.—A person who 
enters a railroad train which does not stop at the 
station to which he purchased a ticket, and who re- 
fuses to pay fare to any other station, is not entitled to 
recover punitive damages for being ejected, where it 
is done without insolence, and no unnecessary force is 
used.—ALLEN V. WILMINGTON & W. R. Co., N. Car., 25 
8. E. Rep. 787. 

20. CARRIERS—Stoppage at Stations.—In the absence 
of statutory provisions to the contrary, a railroad 
company hasa right to adopt regulations providing 
that one or apart cf its regulartrains of passenger 
cars, running regularly upon its road, shall not stop 
at certain designated stations or places. And the duty 
is imposed upon one proposing to travel as a passen- 
ger on such road to inform himself whether, under the 
regulations of the company, the train upon which he 
takes passage stops at the station or place to which he 
is going; and in the absence of such statutory provis- 
ion, and such regulation having been made upon the 
road, a passenger who holds a ticket for a station at 
which that train does not stop, and who is unwilling 
toride to astation at which the train does stop, and 
to pay for such additional ride, may, in a proper man- 
ner, be removed from such train.—NOBLE V. ATCHISON, 
T.&8. F. R. Co., Okla., 46 Pac. Rep. 483. 

21. CARRIERS OF PASSENGERS — Contributory Negli- 
gence.—A passenger on a freight train, who leaves her 
seat to get her child a drink of water, is not, as a mat- 
ter of law, guilty of contributory negligence, so as to 
prevent her recovery for damages caused by a fall due 
to the carelessness of the engineer in suddenly stop- 
ping the train.—INDIANA, I. & I. R. CO. Vv. MASTERSON, 
Ind., 44 N. E. Rep. 1004. 

22. CARRIBRS OF PASSENGERS — Sleeping-Car Com- 
panies.—Where the porter of a sleeping car, in pur- 
suance of his duties and custom, took charge of a pas- 
senger’s baggage, forthe purpose of removing it from 








the car at the passenger’s destination, the car company 
becomes liable therefor if such baggage is lost or stolen 
through the negligence of its employees.—VoOss y, 
WAGNER PALACE-CaR Co., Ind., 44 N. E. Rep. 1010. 

23. CHATTEL MORTGAGE — Description of Property.— 
Where a chattel mortgage described the property as a 
*‘one-horse wagon,” and the mortgagor had four one- 
horse wagons, the description was insufficient.—HoL- 
MAN V. WHITAKER, N. Car., 258. E. Rep. 793. 

24. CHATTEL MORTGAGES — Conditions.—A provision 
in a chattel mortgage that the mortgagor, who has the 
right of possession until default, shall not suffer the 
property to be attached on mesne process, and that, if 
he does, the mortgagee may take immediate posses- 
sion of the property, and sell under his power, is a 
valid provision for the protection of the mortgagee.— 
DONAHOE V. GILLION, Mass., 44 N. E. Rep. 1070. 

25. CHATTEL MORTGAGES—Insufiicient Description,— 
A chattel mortgage which does not allege in terms who 
owned the property, in whose possession it was when 
the mortgage was executed, or where it was kept, is 
void asto subsequent incumbrancers for want of a 
sufficient description.—STATE BANK OF DAYTON vy. 
FELT, Iowa, 68 N. W. Rep. 818. 

26. CONSTITUTIONAL Law — Action for Injuries to 
Child.—Gen. St. 1894, § 5164, authorizing a father to 
bring an action for injuries to his child, is constitu. 
tional. The action is for the benefit of the child, and 
the judgment would bea barto another action by the 
child.—HE8ss Vv. ADAMANT MANUFG. CO. OF AMERICA, 
Mo., 68 N. W. Rep. 774. 

27. CONSTITUTIONAL LAW — License Tax.—The Mon- 
tana statute imposing a license tax of $25 per quarter 
on every laundry business (other than that of a steam 
laundry) wherein more than one person is employed 
or engaged, and but $15 per quarter upon steam laun- 
dries (Pol. Code, §§ 4079, 4080), is void because it im- 
poses a greater burden uponthe one kind of laundry 
business than upon the other, and thereby denies the 
equal protection of the laws, contrary to the fourteenth 
amendment to the federal constitution.—IN RE YOT 
SANG, U. 8. D. C., D. (Mont.), 75 Fed. Rep. 983. 

28. CONTRACT OF SALE—Measure of Damages.— Where 
a contract to deliver bricks at a specified price is 
broken, and the price is not paid before delivery, the 
measure of damages is the difference between the con- 
tract price and the market price at the time the deliv- 
ery should have been made.—LaPoRTE IMP. Co. V. 
BROCK, Iowa, 68 N. W. Rep. 810. 

29. CONTRACTS — Interpretation.—Where defendants 
agreed in writing to furnish 1,200,000 brick for a sewer 
which plaintiff was building for the city, ‘‘delivery to 
commence about April ist at the rate of no less than 
800,000 brick per month,” the extrinsic fact that plaint- 
iff’s contract with the city called for completion of the 
sewer by August Ist, and that this was known to de- 
fendant, if read into the contract of sale, would not 
justify the court in construing such contract as an 
agreement to furnish 300,000 brick early enough in 
each month to enable plaintiff tolay them within the 
same month, but would at most require the delivery 
of the whole amount in time to complete the sewer by 
August Ilst.—CONSOLIDATED OoAL & LIME CO. Vv. MER- 
CER, Ind., 44. N. E. Rep. 1005. 

30. ConTRACTS—Option — Consideration.—A contract 
provided that plaintiff, without payment, should be 
allowed to enter into the possession of a mine owned 
by defendant, for the purpose of developing the same. 
Such development contemplated the expenditure of 
money. The net proceeds ofthe ore extracted were to 
be turned overto defendant. The contract also gave 
plaintiff the privilege of purchasing the mine for a cer. 
tain sum, payable on or before acertain time. In the 
event of a purchase the net proceeds of the ore turned 
over to defendant were to be credited on the purchase 
price: Held, that there was a sufficient consideration, 
after plaintiff had entered upon the development of 
the mine, to render the option of purchase irrevoca- 
ble.—CLARNO V. GRAYSON, Oreg., 46 Pac. Rep. 423. 
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31, CONTRACTS — Sale of Standing Timber.—The 
vendee of standing timber, unless required by the con- 
tract to promptly remove the timber, does not, by de- 
lay in doing so, forfeit hisright tothe timber, espe- 
cially where the owner of the land has not demanded 
its removal.—DAVIDSON V. MOORE, Ky., 378. W. Rep. 
260. ‘ 


82. CONTRACTS—Validity.—If there be a meeting of 
the minds of both parties upon the terms of a contract, 
and those terms are free from ambiguity, and there be 
no fraud or misrepresentation, a mistake of one of the 
parties alone, resting wholly in his own mind, as to the 
identity ofthe subject-matter of the contract, is no 
ground for rescission. But,in orderto create a bind- 
ing contract, there must be a meeting of the minds of 
the parties upon the terms of the contract.—STONG V. 
LANE, Minn., 68 N. W. Rep. 765. 

33. CONVERSION BY MORTGAGEE.—Where the condi- 
tion of a piano ata certain time has been shown, a 
witness conversant with the value of pianos may tes- 
tify as to its value at such time, though he did not 
himself see it. Wherea chattel mortgage authorizes 
the mortgagee, on default, to take possession and sell 
the chattel at public sale, asale by the mortgagee at a 
private sale is aconversion.—COLBY v. W. W. KIMBALL 
Co., lowa, 68 N. W. Rep. 786. 

34. CONVERSION—Evidence of Value.—In an action of 
tort forthe conversion of chattels, an offerto show 
what such articles brought at a previous sheriff's sale 
was properly overruled.—MARTINETT V. MACZKEWEZ, 
N.J., 35 Atl. Rep. 662. 

35. CONVERSION OF JUDGMENT — Damages.—The fact 
that at the time of a conversion ofa judgment the 
judgment debtors were insolvent does not necessarily 
limit the recovery to nominal damages, if thereafter 
such debtors became solvent.—RIVINUS V. LANGFORD, 
U. 8. C. C. of App., Second Circuit, 75 Fed. Rep. 959. 

36. CONSTITUTIONAL LAw—Habeas Corpus.—Where a 
city ordinance requires the payment of an occupation 
tax by all persons in said city engaged in selling or of- 
fering for sale goods, wares, and merchandise, and pro. 
vided a fine and imprisonment for a violation thereof, 
held, that one who was engaged in seliciting the sale 
of goods on behalf of an individual or firm doing busi- 
ness in another State was not amenable to said ordi- 
nance; that as to such person it is a regulation of com- 
merce among the States, and unconstitutional, as in 
violation of the provisions of the constitution of the 
United States granting to congress the power to make 
such regulations. Where such person is imprisoned, 
charged with the violation of such ordinance, such im- 
prisonment involves a federal question, and the dis- 
trict court, sitting as and with the powers of acircuit 
or district court of the United States, has jurisdiction 
to discharge from such imprisonment upon habeas cor- 
pus.—BaXTER V. THOMAS, Okla., 46 Pac. Rep. 479. 

87. CORPORATIONS — Distribution of Assets among 
Stockholders.—A corporation may recover from its 
stockholders assets divided among them under a mis- 
taken belief that sufficient would remain for payment 
ofthe debts of the corporation.—GRANT V. Ross, Ky., 
878. W. Rep. 263. 

38. CORPORATIONS—Stock — Personal Property.—Un- 
der Mill. & V. Code, § 1715, which provides that stock in 
a corporation is personal property, and subject to levy 
and sale as such, shares of stock are not simply choses 
in action, but represent the interest of the stockholder 
in the corporation, and form a peculiar species of 
property, sui generis.—CATES V. BAXTER, Tenn., 37 S. 
W. Rep. 219. 

89. CORPORATION — Unpaid Subscription.—S, the 
owner of certain mills, transferred them to a company 
in exchange for its first mortgage bonds and substan- 
tially allits stock, without any objection on the part 
of the stockholders. Thereafter the bonds were sold 
by S to other persons, who received stock from him as 
abonus: Held, that such persons could not, on the pe- 
tition of other stockholders, be charged with any sum 
as being unpaid upon their stock.—NORTHERN TRUST 











Co. Vv. COLUMBIA STRAW-PAPER CO., U. 8. 0. C., N. D. 
(Ill.), 75 Fed. Rep. 986. 

40. CORPORATIONS — Unpaid Subscriptions.—Unpaid 
subscriptions to the stock of a corporation are, in 
equity, a trust fund forthe benefit of creditors.—AL- 
BRIGHT V. Texas,S. F. & N. R. Co., N. Mex., 46 Pac. 
Rep. 448. 

41, CRIMINAL Law—Abduction—Previous Seduction. 
—On trial for abduction under Mill. & V. Code, § 5870, 
providing for the punishment of any person who takes 
any female from her parents, etc., without consent, 
for the purpose of prostitution or concubinage, it ap- 
peared that defendant induced a young girl to leave 
her father’s house, and spend two nights with him in 
his store, remaining concealed during the day: Held, 
that an instruction that, ifthe jury found that the girl 
was living a virtuous life towards all others except the 
defendant, and that defendant willfully took her from 
her father without his consent, for the purpose of and 
intending to prostitute her, he would be guilty, even 
though, prior thereto, defendant had had intercourse 
with her, was properly given.—SOUTH V. STATE, Tenn., 
878. W. Rep. 211. 

42. CRIMINAL Law — Consolidation of Indictments.— 
Rev. St. § 1024, allowing the court to consolidate indict- 
ments found upon several charges against any person 
for the same act or acts,or twoor more acts of the 
same class of offenses, which may be properly joined, 
does not authorize the consolidation of indictments in 
such a way that some defendants may be tried at the 
same time with other defendants charged with an ad- 
ditional crjme different from that for which all are 
tried.—MCELROyY V. UNITED STATES, U. 8S. 8. C., 178. 0. 
Rep. 31. 

43. CRIMINAL Law—Cruelty to Animals.—Under Mills’ 
Ann. St. § 104, providing that every person who tort- 
ures, torments, or needlessly mutilates or kills” any 
animal, shall, on conviction, be punished, etc., a 
member of a gun club, shooting for amusement doves 
from a trap, some of which were wounded and after- 
wards killed, and others escaped apparently unhurt, 
those killed being used for food, is liable.—WATERS V. 
PEOPLE, Colo., 46 Pac. Rep. 112. 

44. CRIMINAL Law — Homicide. — Where accused 
claimed that the killing was done in defense of his 
brother, an instruction on manslaughter, limiting ac- 
cused’s right to kill deceased to his own necessary 
self-defense, and not also tothe defense of his brother, 
is misleading.—GILLs Vv. COMMONWEALTH, Ky., 378. W. 
Rep. 269. 

45. CRIMINAL Law — Homicide—Variance.—Under an 
indictment alleging the death of deceased from blows 
inflicted by accused with his fists, a conviction cannot 
be held on proof that deceased was knocked down by 
accused, and killed by striking his head in the fall.— 
HELMERKING V. COMMONWEALTH, Ky., 37 8S. W. Rep. 

46. DaMaGES — Exemplary Damages. — Exemplary, 
punitive, or vindictive damages will not be awarded 
unless there is proof going to show a wrongful pur- 
pose or reckless indifference of consequences, oppres- 
sion, insult, rudeness, caprice, willfulness, or other 
causes of aggravation in that act or omission causing 
the injury, or because the injury was inflicted mali- 
ciously, wantonly, or under circumstances of con- 
tumely or indignity, or because the circumstances 
show a reckless indifference to duty, and to the secur- 
ity of the lives and limbs of persons, or their property, 
from which malice might well be inferred, or imputed 
to the defendant. — ATcHison, T. & S. F. R. Oo. V. 
CHAMBERLIN, Okla., 46 Pac. Rep. 499. 

47. DEED — Condition. — A conveyance of a block of 
land to arailroad company, a part of the considera- 
tion being that the company should establish and 
maintain a depot thereon, does not require the com- 
pany to use the land for depot purposes exclusively.— 
JONES V. FLOURNOY, Tex., 378. W. Rep. 236. 

48. DEEDs—Acknowledgment.—The certificate of an 
officer to the separate acknowledgment of a wife to 
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y ance is conclusive of tL facts therein 
stated, except in cases of fraud, mista +, or imposi- 
tion.—SUMMERS V. SHEERN, Tex., 378. W Rep. 266. 

49. DEEDs—Mistake in Grantee.—Where a wife paid 
the entire consideration for lands, and the grantor 
thereupon delivered to her a deed, expressly saying 
that he intended to make the conveyance to her, the 
fact that by a mistake of the scrivener her husband’s 
name was inserted in the deed as grantee, who quit- 
claimed the premises to his wife as soon as the mis- 
take was discovered, vested no interest in the husband 
to which the lien of a judgment against him could at- 
tach during his nominal ownership.—BUCKNELL V. 
DEERING, Iowa, 68 N. W. Rep. 825. 


50. DETAINER — Title to Support. — Since a present 
right of possession is essential to recovery in either 
unlawful detainer or forcible entry and detainer, a 
landlord cannot during the term recover in either ac- 
tion from a third person, who during the term takes 
possession of a portion of the land under an adverse 
claim of title, with permission of the lesseeor sub. 
lessee.—KING V. DUNCAN, Ark., 378. W. Rep. 228. 


651. Divorce — Alimony. — A decree for alimony can- 
not be made against a defendant who is not served 
with process for appearance, does not appear in the 
cause, and has no property within control of the court. 
—LYNDE V. LYNDE, N. J., 35 Atl. Rep. 641. 


52. ELECTION CONTEST—Board of Commissioners.— 
Where the notice to the board of county commis- 
sioners to meet in special session and try an election 
contest has not been served, but the members appear 
at the time and place fixed to try the same, thus waiv- 
ing the service of the notice, neither the contestor nor 
contestee can object to such want of service.—ToM- 
BAUGH V. GROGG, Ind., 44 N. E. Rep. 994. 


58. ELECTIONS—Party Nomination.—A candidate for 
district judge was nominated by acertificate signed 
ned und filed by the electors of the Silver Republican 
party in the counties composing the district. The 
certificate of nomination was filed under the direction 
of the State and county central committees of the dis- 
trict, and it was sought to place the nominee’s name 
on the official ballot under the head of the Silver Re- 
publicans: Held, that the direction of the central 
committees did not make the nomination a party ac- 
tion, so as to take it out of the rule that a nomination 
of aregular existing party cannot be made by a cer- 
tificate of electors.—STATE V. REEK, Mont., 46 Pac. 
Rep. 438. 

54. ELECTIONS — Party Nominations. — A court will 
not attempt to determine which of two rival county 
conventions, held by opposing factions of the same 
political party, and each composed of delegates regu- 
larly elected to a convention called by the constituted 
authorities of the party, is entitled to represent the 
party, by enjoining the county clerk from placing the 
names of the nominees of either convention on the of- 
ficial ballot. — StaTE v. JOHNSON, Mont., 46 Pac. Rep. 
440. 

55. FEDERAL AND STATE COURTS.—The levy of an at- 
tachment issuing from the Tennessee chancery court, 
and the return of the writ to the court, place the at- 
tached land within the control of the State court. 
The action of the Circuit Court of the United States in 
appointing a receiver thereafter for the land thus at- 
tached was an excessive act of authority, and un- 
warranted under the well-established practice and 
usage of federal courts under such circumstances.— 
SOUTHERN BANK & TRUST Co. Vv. FOLSOM, U.S.C. C. of 
App., Sixth Circuit, 75 Fed. Rep. 929. 

56. FEDERAL Courts — Jurisdiction — Citizenship.— 
When a citizen of one State leaves that State, and goes 
to another, with the deliberate and final intention of 
making the latter State his home, it is not necessary, in 
order to acquire a domicile and citizenship therein, 
that he should adopt a fixed local residence within 
such State; but immediately upon arriving therein, es- 
pecially if his domicile of origin was in such State, im- 





mediately upon setting out for it he becomes a citizen 
of such State, and a resident of any district or part of 
it in which he may forthe time being abide.—Marxs 
v. MaRKS, U.S.C. 0., D. (Tenn.), 75 Fed. Rep. 321. 

57. FEDERAL OFFENSE — Misuse of Mails — Dunning 
Letter.—Act Cong. Sept. 26,-1888, prohibiting the send- 
ing through the mails of envelopes bearing any lan- 
guage ofa defamatory or threatening character, or 
calculated, by its terms or manner of display, and ob- 
viously intended, to reflect injuriously upon another, 
does not forbid the sending of a respectful dunning 
letter in an unsealed envelope, on which are printed 
the words, ‘‘Mercantile Protection and Collection 
Bureau,” in display letters of ‘‘10 points, or long 
primer French Clarendon, type.’—IN RE BARBER, U. 8, 
D. C., E. D. (Wis.), 75 Fed. Rep. 960. 

58. FRAUDS—STATUTE OF—Parol Trust. — Where land 
was conveyed to one surety by absolute deed upona 
parol agreement for the security and protection of 
himself and his cosureties, and the latter paid the 
debt of their principal, and the grantee sold the land 
and refused to account, a bill by the cosureties to 
compel the grantee to account for their share of the 
indemnity was not demurrable as seeking to establish 
and enforce a parol trust in lands, which is void un- 
der Rev. St. 1894, § 3391 (Rev. St. 1881, § 2969).— KELSso vy. 
KELSO, Ind., 44 N. E. Rep. 10138. 

59. FRAUDULENT CONVEYANCES—Knowledge of Ven- 
dee.—M, who was insolvent, in contravention of the 
statute of insolvency, and in fraud of creditors, sold an 
interest in certain goods to R, under a partnership 
agreement. R was ignorant of the fraud, and bought 
in good faith, and for a valuable consideration: Held, 
that the sale passed title to R, as a copartner, as 
against the attaching creditors of M. — RUSSELL y. 
COLE, Mass., 44 N. E. Rep. 1057. 

60. FRAUDULENT CONVEYANCES—Receivers.—The fact 
that a bank fails for two years to record a chattel 
mortgage, which was, after an assignment by the 
bank, recorded by a bank official without authority, is 
notsuflficient to render fraudulent, as to creditors of 
the mortgagor who extended credit to him on the faith 
that he owned the property free from incumbrances, 
a bill of sale by the mortgagor of the mortgaged prop- 
erty to the assignee, in payment of his indebtedness, 
taken by the assignee without knowledge of the mort- 
gage.—EVERINGHAM V. HARRIS, Iowa, 68 N. W. Rep. 
804. 

61. HIGHWAYS — Public Bridge.—Comp. St. div. 5, §§ 
325, 419, authorize city councils to establish and im- 
prove streets, and to regulate their use, etc.; sections 
1852-1854 provide for the raising of funds to repair 
streets; and section 435 declares that no part of the 
streets of any city shall be in any road district estab- 
lished by the county commissioners, nor be under the 
control of any county officers: Held that, where a 
city extends its limits so as to include a bridge pre- 
viously purchased by the county from a private cor- 
poration, such bridge becomes a part of the street, 
and the city is liable for repairs.—CAaSCADE COUNTY V. 
CITY OF GREAT FALLS, Mont., 46 Pac. Rep. 487. 

62. HOMESTEAD — Extension of Town Limits. — The 
extension of the limits of atown so as to include a 
part of a rural homestead, including the dwelling, and 
the fact that the owner voted at town elections, does 
not, before the new territory is surveyed into blocks, 
lots, and streets, deprive the owner of the right to 
claim the entire tract as a rural homestead.—J. B. 
WATKINS LAND-MORTGAGE CO. Vv. ABBOTT, Tex., 378. 
W. Rep. 252. 

63. HUSBAND AND WIFE—Note of Married Woman.— 
The statute of this territory which provides, ‘either 
husband or wife may enter into any engagement or 
transaction with the other, or with any other person, 
respecting property, which either might, if um 
married,” empowers the wife to join with her husband 
in making a promissory note for his own debt or ob- 
ligation, and she is bound thereby.—CooPER v. BANK 
OF INDIAN TERRITORY, Okla., 46 Pac. Rep. 475. 
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64. INJUNCTION — Trusts. — Equity will restrain a 
threatened levy of execution on land not subject 
thereto, to prevent a cloud on the title.—STEVENS V. 
MULLIGAN, Mass., 44.N. E. Rep. 1086. 


65. INSURANCE — Action on Policy. — Where an insur- 


/ance company defended an action on the ground that 


when the policy was issued there was, contrary to its 
provisions, a chattel mortgage on the property in- 
sured, evidence that plaintiff told defendant’s agent to 
make the policy payable to the mortgagee as his 
claim might appear, as inaformer policy, of which 
the one in suit was a renewal, was admissible to show 
that the agent had actual knowledge of the mortgage 
when he delivered the policy.—CORKERY V. SECURITY 
FrrE Ins. Co., Iowa, 68 N. W. Rep. 792. 

66. INTOXICATING LIQUORS—Recovery of Money Paid. 
—In an action to recover money paid for intoxicating 
liquors, under Code, § 1550, providing that all such 
payments shall be deemed to have been received upon 
avalid promise and agreement to repay on demand, 
the defendant cannot escape liability on the ground 
that he sold the liquors, and received the money 
therefor, merely as agent for another.—SELLERS V. 
ARIE, lowa, 68 N. W. Rep. 8i4. 


67. JUDGMENT — Payment in Confederate Money.— 
The generic term ‘‘money” covers everything that by 
common consent represents property, and passes as 
money in current business transactions; and the pay- 
ment of a debt or judgment during the late civil war 
in Confederate money, and accepted, will be regarded 


’ asa full settlement, not subject to be again opened.— 


HENDRY V. BENLISA, Fla., 20 South. Rep. 800. 


68. JUDGMENT—Validity.—Where a court of general 
jarisdiction, or a court which has acquired full juris- 
diction in attachment proceedings over the cause and 
over the parties, renders a judgment for or against a 
party after the death of such party, the judgment is 
not for that reason void. Ifthe personal representa- 
tives of the deceased party be not made parties to the 
action before judgment, the judgment will be irregular 


' and erroneous; but, until reversed or vacated by ap- 


propriate proceedings, it will be valid. Such judg- 
ment is not void, but only voidable.—MOSELY Vv. 
SOUTHERN MANFG. CO., Oxla., 46 Pac. Rep. 508. 


69. JUSTICE OF THE PEACE—Jurisdiction—Realty.— 
Fences permanently affixed to land constitute a part 
of the realty; and, as a general rule, unmatured crops 
growing upon land belonging to the owner of the 
trops are to be regarded as part and parcel of the 
land.—BAGLEY V. COLUMBUS SOUTHERN Ry. Co., Ga., 
3S. E. Kep. 638. 

70. LigeNS—Marshaling of Securities.—A vendor who 
Tetains title to property sold until payment of the pur- 
¢ehase money shall be made has an express lien there- 
on, which is not waived by the taking of a lienon 
other land as collateral security.—KENT V. WILLIAMS, 
Cal., 46 Pac. Rep. 462. 

71. Lire INSURANCE—Action on Policy.—Where a life 
insurance policy provides that no obligation is as- 
sumed by the company prior to its date, nor unless on 
said date the insured is alive and in sound health, the 
company is not bound by the report of the examining 
physician made several days before the date of the 
Policy; and,in an actiononit, defendant may show 
by any competent evidence that the insured was not 
in sound health at such date.—GALLANT V. METROPOL- 
ITAN LIFE Ins. Co., Mass., 44 N. E. Rep. 10738. 

2. Lir— INSURANCE—ASsignment of Policy.—Where 
alife insurance policy is assigned, payable to the as- 
signee, ‘‘as interest may appear,” in consideration of 
hisoral promise to support the assignor, and to re- 


_ tive from the proceeds of the policy such sums as he 


might advance therefor, the assignor may, on the as- 
Signee’s failure to comply with his agreement, and on 
Tepayment of the sums advanced, maintain a bill to 
tedeem the policy, though it has meanwhile been as- 
signed to a third person without qualification.—Bou- 
LEBER V. WAELDEN, N. Y., 44 N. E. Rep. 1041. 





73. LIMITATIONS—Acknowledgment of Existing Lia’ 
bility.—In order to revive a cause of action which has 
been barred by the statute of limitations under that 
provision of the statute which provides that an action 
may be brought within the period prescribed by the 
statute when there has been ‘‘an acknowledgment of 
an existing liability” in writing, the writing must be 
such as to show that the party admits or recognizes 
the debt or claim as one upon which he is still liable 
and bound for its satisfaction, and a letter written by 
the maker of two aotes to the holder thereof, in which 
the maker of the two notes writes of a matter of “busi- 
ness” between them, and offers to give his own note, 
payable one year hence, for a sum less than one-half 
of the original liabilities, is not sufficient to remove 
the bar of the statute.—ANDREW V. KENNEDY, Okla., 
46 Pac. Rep. 485. 


74. LIMITATIONS— Open Account.—An instruction not 
applicable to the facts disclosed by the evidence is 
properly refused. Plaintiff had made shipments over 
defendant’s railroad during several years, and settled 
the freight bills presented by defendant. In each of 
the bills the company had charged the defendant 
overweight: Held,thuat the several items of money 
paid defendant as freight on the excessive weight con- 
stituted an open current account within the statute of 
limitations.—HIGLEY Vv. BURLINGTON, C. R. & N. Rr. 
Co., Iowa, 68 N. W. Rep. 829. 


75. MALICIOUS PROSECUTION—Grand Jury.—A grand 
jury which has negligently or maliciously returned an 
indictment against a person without evidence of prob- 
able cause is not liable to the person in an action for 
malicious prosecution.—GRIFFITH V. SLINKARD, Ind., 
44N. E. Rep. 1001. 


76. MANDAMUS—Interest of Relator.—Const. art. 9, § 
2, provides that in counties already organized, where 
the county seat has not been located by a majority 
vote, the county board shall submit the location of 
the county seat to the electors of said county at a gen- 
eral election: Held, that a citizen of the United States 
who is a resident freeholder, tax payer, and elector of 
the county has such interest in the matter as entitles 
him, as relator, to apply fora writ of mandamus to com- 
pel such board to perform the duty prescribed by such 
section.—STATE V. LIEN, S. Dak., 68 N. W. Rep. 748. 


77..MaANDAMUS—Remedy at Law.—The writ of man- 
damus will not be awarded when the relator has a plain 
and adequate remedy atlaw. The writ of mandamus is 
one of the extraordinary remedies resorted to in cases 
where the usual modes of procedure cannot furnish 
the desired relief.—STEWARD V. TERRITORY, Okla., 46 
Pac. Rep. 487. 


78. MASTER AND SERVANT—Assumption of Risk.—In 
an action by an employee to recover for injuries caused 
by the spattering of caustic soda into her eye from a 
machine at which she was working, plaintiff testified 
that before the accident the soda had burned her face, 
and sometimes made holes in her clothes, and further 
stated that she continued to work for nearly an hour 
after the accident, and then went home before wash- 
ing hereye: Held, that it could pot be said, as a mat- 
ter of law, that plaintiff knew the danger to eyesight 
in case the soda got into her eye.—FLAHERTY V. Pow- 
ERS, Mass., 44 N. E. Rep. 1074. 


79. MASTER AND SERVANT — Contract of Hiring.—A 
contract of employment as a salesman for one year, 
subject to termination before its expiration provided 
that the employee should receive a certain salary per 
month, which was based on an estimated total value 
of sales to be made by him, and was subject to increase 
or diminution if the gross amount of his sales during 
the year exceeded or fell below such estimate. The 
employer terminated the contract at the end of eight 
months: Held, that he was not entitled to make any 
deduction from the agreed salary because the sales 
made did not amount to two-thirds of the total esti- 
mated for the year.—EARLE V. WARREN Ax & TOOL Co., 
Mass., 44N. E. Rep. 1056. 
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80. MASTER AND SERVANT—Contributory Negligence. 
—The mere fact that a servant works in a place which 
he thinks to be unsafe does not, as a matter of law, 
constitute contributory negligence, if he was assured 
by the master that there was no danger, and com- 
manded to go on with the work.—MCKEE V. TOURTEL- 
LOTTE, Mass., 44 N. E. Rep. 1071. 

81. MASTER AND SERVANT—Negligence — Dangerous 
Machinery.—In an action by a minor, 19 years old, 
against his. master, for, personal injuries, there was 
evidence that plaintiff was at work near a table on one 
side of which there was a circular saw in rapid motion, 
about three inches of which extended above the table; 
that he was unaware of the existence of the saw; that 
the saw was difficult to see; and that, while at work, 
his hand came in contact with the saw: Held, that the 
question whether defendant was negligent in failing to 
warn plaintiff of the danger arising from the presence 
of the saw was for the jury-—EGAN Vv. SAWYER & AUSTIN 
LUMBER Co., Wis., 68 N. W. Rep. 756. 

82. MASTER AND SERVANT — Negligence — Defective 
Machinery.—A machinist specially employed by de- 
fendant to take out and replace the reducing rolls in 
certain machinés several times a day removed the 
guard from the gearing of the machine tended by 
plaintiff, but, after putting in new rolls, neglected to 
replace the guard, in consequence of which plaintiff 
caught his fingers in the gearing and was hurt. There 
was no evidence that the machinist was incompetent, 
and the accident occurred so soon after he had done 
his work that defendant could not have discovered the 
absence of the guard in the exercise of a reasonable 
supervision: Held, that defendant was not negligent. 
—WOSBIGIAN V. WASHBURN & M. MANUFG. Co., Mass., 
44 N. E. Rep. 1059. 

88. MECHANIC’s LIEN — Forfeiture of Lien—One of 
several sureties upon a bond conditioned that the 
builder shall keep the building free from all liens, does 
not, by the fact of such suretyship, forfeit his right as 
a material man to enforce a lien against the building. 
—ATLANTIC COAST BREWING CO. V. DONNELEY, N.J., 
35 Atl. Rep. 647. 

84. MECHANICS’ LiENS—Priorities.—Under Gen. Laws 
1887, div. 5, § 1374, providing that liens for work done 
or material furnished as specified in said chapter 
**shall be prior to and have precedence over any mort- 
gage made subsequent to the commencement of work 
on any contract for the erection of such building,” 
etc., a lien for work done in plastering a building is 
superior to a previous mortgage given after the com- 
mencement of said building.—MURRAY V. SWANSON, 
Mont., 46 Pac. Rep. 441. 

85. MECHANIC’s LIEN — Rights of Subcontractor. — 
Where the owner of property makes a contract with a 
builder to erect a building and to furnish lumber there- 
for, and such contractor purchases the lumber himself, 
but fails to pay for the same, the contractor is alone 
responsible; and no lien attaches to the building, or 
land upon which it has been erected, in favor of the 
creditor.—DARLINGTON-MILLER LUMBER CoO. V. LOBITZ, 
Okla., 46 Pac. Rep. 481. 

86. MoRTGAGE—Pleading and Proof.—In an action on 
a note secured by mortgage, where there was a vari- 
ance between the instrument and the petition as to the 
description of the lands conveyed, it was not error to 
exclude the mortgage from evidence. — TERRY V. 
HOOKER, Tex., 378. W. Rep. 233. 

87. MORTGAGES—Misnomer in Title Deed.—A duly- 
recorded mortgage by George S. Doherty of land con- 
veyed to him, by recorded deed, under the name 
George Doherty, binds the land, as against subsequent 
judgment creditors, though their judgments are ob- 
tained against George Doherty.—MUTUAL LIFE Ins. Co. 
OF New YOukK V. DOHERTY, U.S.C. C., W. D. (Penn.), 
75 Fed. Rep. 951. 

88. MUNICIPAL BonpDs—Jurisdiction.—The fact that 
municipal bonds are payable out of a special fund, 
known as a “sinking fund,” does not prevent the 
holder from maintaining an action at law thereon to 











enforce collection.—WAITE v. CITY OF SANTA CRUZ, U, 
8.C.,N. D. (Cal.), 75 Fed. Rep. 967. 

89. MUNICIPAL CORPORATIONS—Liability for Torts of 
Policeman. — Police officers appointed by a city in 
obedience to a statute are not agents or servants for 
whose torts the city will be liable, under the rule of 
respondeat superior.—WOODHULL V. MAYOR, ETC., OF 
CITY OF NEW YORK, N. Y., 44 N. E. Rep. 1038. 

90. MUNICIPAL CORPORATION — Defective Sidewalk— 
Contributory Negligence.—If a person knows there isa 
dangerous place in a sidewalk, and he attempts to use 
the walk, and, in consequence of the darkness of the 
night, or by reason of weakened eyesight, he is unable 
to accurately determine the exact location of the 
point of danger, he has no reason to complain of any 
injury he may sustain by reason of the fact that he 
was unable to cross the dangerous place in safety.— 
PITTMAN V. CITY OF EL RENO, Okla., 46 Pac. Rep. 495. 

91. MUNICIPAL CORPORATIONS—Public Improvements 
—Injunction.—Under Rev. St. 1894, §§ 4288-4299, allow- 
ing injunctions to be had upon proceedings for street 
improvements prior to the making of such improve- 
ments, and providing for an appeal by a property 
owner who refuses to pay his assessment, and against 
whom a precept for its collection has issued, etc.,a 
suit to enjoin such collection cannot be maintained, 
after the making of the contract for the work, by an 
owner who has failed to appeal as provided, unless the 
common council was absolutely without jurisdiction 
to enter into the contract.—ALLKEY Vv. CITY OF LEB- 
ANON, Ind., 44 N. E. Rep. 1003. 

92. MUNICIPAL ORDINANCES — Exaction of License 
Tax.—A municipality, under an authority to license, 
may impose such fees as will cover the necessary ex- 
pense or issuing the license and of supervising the 
business licensed; but, when areasonable discretion 
has once been exercised in fixing the fees, the result 
is final so long as the conditions remain substantially 
unchanged, and cannot be questioned on the ground 
that during a particular time the cost of the license, 
etc., was less than the fee charged.—CITY OF BURLING 
TON V. UNTERKIRCHER, Iowa, 68 N. W. Rep. 795. 

98. NEGLIGENCE—Frightening Horses.—W here plaint- 
iff’s horses, which she was driving, with another wo- 
man and some children in the wagon, had given no 
sign of. being frightened, as an engine, within 40 or 0 

rods of them, approaching a crossing, had given the 
crossing signal and signal for brakes, but she had 
whipped them up, and turned into a field, and had 
them under control, an instruction that the subse- 
quent giving of the signal for ‘‘Off brakes!’’ within 160 
or 200 feet of them, whereby they were frightened, was 
not negligence, should not be qualified by the provis- 
ion “unless the facts and circumstances were such as 
to render the giving thereof negligence.”—OCHILTREB 
v. CHiIcaGo & N. W. Ry. Co., Iowa, 68 N. W. Rep. 832. 

94. NEGOTIABLE INSTRUMENT—Checks—Presentment 
—Parol Evidence.—Parol evidence is admissible—to 
excuse the payee for not promptly presenting a check 
for payment—to show an oral agreement at the time 
the check was given that it need not be promptly pre 
sented.—GRAY V. ANDERSON, Iowa,68N. W. Rep. 7%. 

95. NEGOTIABLE INSTRUMENT—Notes—Corporate Off- 
cers.—A note signed by the officers of a corporation in 
their individual names, with the addition of the names 
of their respective officers, may be enforced in the 
hands of a bona fide holder against the signers individ- 
ually, inthe absence of notice at thetime of the pur 
chase that the note was issued as the note of the corpo 
ration, and not ofthe signers.—FIR8sT NaT. BANK OF 
CITY OF BROOKLYN V. WALLIS, N. Y., 44 N. E. Rep. 1088. 

96. NEGOTIABLE INSTRUMENT—Promissory Note.—AD 
instrument in writing, attested by a witness, whereby 
the maker promised to pay on acertain day a certain 
sum, “it being understood that said M (the payee) 
shall allow, hereon, as part payment hereof, such sums 
of money and such accounts asI may have against 
him on said day, and, further, that I shall not be called 
upon for the full payment hereof until I am released 


No. 23 | 








the 


ma 
she 
to 
ma 
not 
inf 
tha 
def: 
788. 
99 
arin 
dut 
coll 
oth 
aw 
roa¢ 
and 
the 
car 
the 
Mas 
10( 
—W 
ling: 
pur} 
of h 
char 
the « 
NEW 
101 
On t 
in sy 
regu 
cond 
out t 
are 
R. Cr 
102 
ing I 
majo 
purp 
lend 
gage 
erty 
hold 
stock 
thec 
York 
103, 
tion i 
its ty 
free 
and o 
ute.— 
104, 
cong 
Pany 
Ownil 
a rail 
that s 
all pu 
lic la 
CHO: 











‘A 


23 


Zz, U. 








ts of 
Ty in 
8 for 
le of 
., OF 


alk— 
eisa 
oO use 
f the 
nable 
f the 
f any 
at he 
ety.— 
495. 

ments 
allow- 
street 
prove- 
yperty 
gainst 
etc., a 
ained, 
by an 
238 the 
liction 
: LEB- 


icense 
cense, 
ary ex- 
ing the 
cretion 
» result 
ntially 
ground 
icense, 
JRLING- 


 plaint- 
ler WO- 
ven no 
40 or 0 
ven the 
he had 
nd had 
» subse- 
thin 160 
ed, was 
. provis- 
such a8 
JILTREB 
ip. 832. 
entment 
3ible—to 
a check 
the time 
ptly pre 
Rep. 79. 
rate Offi- 
ration in 
1e names 
d in the 
; individ- 
the pur 
ne Corpo 
BANK OF 
Rep. 1038. 
fote.—An 
whereby 
a certain 
e payee) 
uch sums 
e against 





Vou. 43 


CENTRAL LAW JOURNAL 





473 











ase saa 





from all liability as surety for said M,on my recog- 
nizance” for his appearance, etc., ‘‘and deducting 
herefrom such sums as I may be required to pay 
thereon,” is not a ‘‘promissory note,” within the 
meaning of Pub. St. ch. 197, §§ 1, 6, providing that ac- 
tions on contracts must be brought within six years, 
except on promissory notes signed in the presence of 
an attesting witness.—MOORE V. EDWARDS, Mass., 44 
N. E. Rep. 1070. 

97. PRINCIPAL AND AGENT—Purchase by Agent at His 
Own Sale.—Where an agent purchases at his own sale 
without informing his principal, the sale may be set 
aside, at the option of the principal, without regard to 
the sufficiency of the consideration.—QUERTERMOUS V. 
TAYLOR, Ark., 378. W. Rep. 229. 

98. PROCESS — Sheriff's Return.—When service is 
made by a deputy sheriff and returned signed by the 
sheriff, affidavit of defendant that the paper delivered 
to him asa copy of the original notice was the one 
made an exhibit, which did not show that the original 
notice was signed by plaintiff or his attorney, as it was 
in fact, is sufficient to overcome a recital in the return 
that a true copy of the original notice was delivered to 
defendant.—HOITT V. SKINNER, Iowa, 68 N. W. Rep. 
788. 

99. RAILROAD COMPANY — Street Railroads.—The 
drivers ofa street car and a vehicle owe reciprocal 
duties to each other to use reasonable care to avoida 
collision, and neither has aright to assume that the 
other will keep out of the way at his peril; and where 
a wagon is being driven over the track ofa street rail- 
road in passing around an obstruction inthe street, 
and is clearing the track with reasonable celerity, it is 
the duty of the motorman on an approaching electric 
car to move slowly, or stop, until the wagon is out of 
the way.—WHITE V. WORCESTER CONSOL. ST. Ry. Co., 
Mass., 44 N. E. Rep. 1052. 

100. RAILROAD COMPANIES—Contributory Negligence. 
—Where one employed to inspect cars and make coup- 
lings at a railway station goes between the cars for the 
purpose of making acoupling, withoat giving notice 
of his presence there to his foreman or the persons in 
charge of the engine, and is caught by the backing of 
the cars, he is chargeable with negligence.—NIHILL V. 
NEW YORK, N. H. & H. R.Co., Mass., 44 N. E. Rep. 1075. 

101. RAILROAD COMPANIES—Negligence—Evidence.— 
On the issue of a freight train conductor’s negligence 
in switching his train into the yard, rules designed to 
regulate the responsibilities and conduct of engineers, 
conductors, and brakemen in the manager 2ut of trains 
out upon the road, and not in employer’s is sight yards, 
are not competent evidence.—CARON V. BOSTON & A. 
R. Co., Mass., 44 N. E. Rep. 1085. 

102. RAILROAD CORPORATIONS — urchase of Compet- 
ing Lines.—Where a railroad corporation purchases a 
mInajority of the stock of another corporation for the 
purpose of controlling its property, equity will not 
lend its aid to such stockholder by enforcing a mort- 
gage, and decreeing a foreclosure against the prop- 
erty of the corporation, at the request of such stovk- 
holder, and to the manifest injury of the minority 
stockholders, and the destruction of their interests in 
the corporation.—FARMERS’ LOAN & TRUST CO. V. NEW 
YorK & N. Ry. Co.,N. Y., 44.N. E. Rep. 1043. 

103. RAILROADS—Duty to Fence.—There is no obliga- 
tion in common law upon a railroad company to fence 
its track. It has the right to enjoy its rightof way 
free from intrusion or trespass, like other occupants 
and owners of real estate, exceptas provided by stat- 
ute.—-McCOoOK Vv. BRYAN, Okla., 46 Pac. Rep. 506. 

104. RAILROADS—Grant of Right of Way.—An act of 
congress investing and empowering a railway com- 
Pany with the right of way of locating, constructing, 
Owning, equipping, operating, using, and maintaining 
a&railway through and over public land, and providing 
that said company is authorized to take and use, for 
all purposes of a railroad, a right of way over said pub- 
lic land, is a present, absolute grant.—CHURCHILL V. 
Onoctaw Ry. Co., Okla., 46 Pac. Rep. 503. 









105. REAL ESTATE BROKERS — Commissions.—A real 
estate broker is not entitled to commissions on a sale 
of property by the owner, after he has in good faith 
withdrawn it from the hands of the broker at a time 
when no negotiations were pending, though the sale is 
made to one to whom the broker has made an effort to 
sell.—STEDMAN V. RICHARDSON, Ky., 87S. W. Rep. 259. 


106. REAL ESTATE BROKERS—Right to Commission.— 
Defendant owned a farm, and informed plaintiff, who 
was a real estate agent, that if he could sellit at a 
specified price he would receive a commission thereon. 
On the following day plaintiff met one N, who wished 
to purchase the farm, and told him the price for which 
it could be bought. Plaintiff introduced N to defend- 
ant, stating that N wished to look at the farm, and ac- 
cordingly the three went to look atit. A sale was ef- 
fected at the price named, plaintiff assisting in the ne- 
gotiations: Held, that plaintiff's right to compensa- 
tion could not be defeated by the fact that prior to 
defendant’s purchase the farm had been in the hands 
of another agent, with whom N had negotiated.— 
STAUFER V. BELL, Iowa, 68 N. W. Rep. 817. 


107. REPLEVIN.—Where a sheriff of one county, under 
a writ of replevin, takes property situated in another 
county from a person claiming to own it, such taking 
is unlawful; the sheriff’s powers being limited to his 
own county.—DEDERICK V. BRANDT, Ind., 44 N. E. 
Rep. 1010. 


108. RES JUDICATA — Action Prematurely Brought.— 
Where a judgment for plaintiff is reversed because his 
action was prematurely brought, be must be presumed 
to have presented all existing facts that would show 
him entitled to maintain the action when commenced, 
and he cannot relitigate the question in a new action 
commenced after the case has been remanded. Where 
a suit ona policy is prematurely brought, and prose- 
cuted to judgment, when plaintiff might atany time 
have dismissed without prejudice, and commenced a 
new action within the time limited by the policy, his 
failure inthe action is because of ‘‘negligence in its 
prosecution,” within McLain’s Code, § 3742, providing 
that where plaintiff fails in his action, unless by ‘‘neg- 
ligence in prosecution,” a new suit within six months 
shall be deemed a continuance of the first suit.—WIL- 
HELMI V. DES MOINES INS. CO.,lowa, 68N. W. Rep. 782. 


109. SALE—Improper Shipment—Liability of Seller.— 
The defendant contracted with the plaintiff for the 
purchase of a fireproof safe, agreeing to “deliver the 
safe on board the cars at Canton, Ohio.” Evidence 
was adduced to show that the plaintiff had crated and 
fastened the safe upon the side of the car upon which 
it was placed for shipment, near and opposite to an 
iron bolt or bolts protruding from the side of the car, 
and that upon reaching Wharton, in this territory, to 
which it was shipped, it was found that the safe had 
been perforated and damaged by friction against the 
bolts referred to: Held, thatthe plaintiff was respon- 
sible for the careful and proper shipment of the safe, 
and that, if it was negligentin this particular, it was 
responsible for the damage occasioned thereby.—DIB- 
BOLD SAFE & LOCK Co. Vv. HOLT, Okla., 46 Pac. Rep. 
512. 

110. SALE — Statute o Frauds.— Under Comp. St. 
1887, div. 5, § 226, providing thatasale of chattels in 
the possession of the seller, unless accompanied by an 
immediate delivery, and followed by a continued 
change of possession, is conclusive evidence of fraud, 
as against the seller’s creditors, a complaint in an ac- 
tion by a purchaser against a sheriff for conversion of 
property seized under ayn attachment against the 
seller, which shows the property to have been in the 
seller’s possession when purchased, and does not al- 
lege an actual delivery and change of possession, is 
demurrable. — HARMON V. HAWKINS, Mont., 46 Pac, 
Rep. 439. 


111. SALES — Resale — Innocent Purchaser. — One af- 
fected with sufficient knowledge of the sale of spe- 
cific personal property to put him on inquiry is not an 
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innocent purchaser of the same property, though yet 
in the hands of the seller.—LYNCH V. DAGGETT, Ark., 
878. W. Rep. 227. 

112. SCHOOL DiIsTRICTsS — Estoppel. — The fact that 
some of the members ofa school board, with knowledge 
that the architect employed by the board to super- 
intend the construction of a school building had di- 
rected changes in the building contract, permitted 
them to be made without objection, does not estop the 
district from claiming damages on account of such 
changes, as the district could only act through its 
directors as a board.—FORCUM V. INDEPENDENT DIST. 
OF MONTEZUMA IN POWESHIEK CounrY, Iowa, 68 N. W. 
Rep. 802. 

118. STATUTORY PENALTIES—Actions to Recover.—A 
person suing for a penalty isthe proper party plaint- 
iff, unless the statute creating the penalty provides 
otherwise. — STATE v. CARALEIGH PHOSPHATE & 
FERTILIZER WORKS, N. Car., 25S. E. Rep. 795. 

114. TRIAL—Witnesses — Right to Cross-examine.—A 
party is not in default so long as he has a pleading on 
file which makes an issue in the case that requires 
proof on the part of the opposite party in order to en- 
title him to recover. The right of cross-examination 
is a substantial right of each party to the cause, and a 
party cannot be deprived of it because, where an issue 
of fact was joined, he failed to appear at the time the 
cause was called for trial, and a default was entered 
against him; but on appearing during the trial, and at 
the close of the testimony of a witness, he had an ab- 
solute right to cross-examine the witness, a refusal of 
which is reversible error.—MILLIKAN V. BOOTH, Okla., 
46 Pac. Rep. 489. 

115. Trust DEED — Limitations. — Where the trustee 
has been enjoined from selling mortgaged property 
under a trust deed, andthe beneficiaries of the trust 
choose voluntarily to appear in the suit and ask fora 
judgment for their debt and foreclosure of the lien, 
and on a plea of limitations judgment is rendered 
against them, sueh judgment precludes them from any 
further relief in connection with their debts in the 
courts of the State.—CONVERSE V. Davis, Tex., 378. W. 
Rep. 247. 

116. TrustTs—Accounting. — Where a trustee under a 
will has funds which it is his duty to invest, and he ob- 
tains from the beneficiary, who is sui juris, permission 
to use the funds himself, without security, at a rate of 
interest much below what might have been obtained 
on safe security,the beneficiary, after receiving such 
interest without objection fora number of years, is 
estopped from afterwards claiming additional inter- 
est.—GREGG v. GABBART, Ark., 378. W. Rep. 232. 

117. Trusts — Death of Trustee — Appointment by 
Court.—Plaintiff’s testator granted lands in trust to six 
trustees, to be sold, etc., with the approval of any four 
of them, and the fund derived therefrom to be used 
for founding an astronomical observatory. Before 
anything had been done to carry out the trust, three of 
the trustees died: Held, that under Civ. Code, §§ 2288, 
2289, providing that on the death of one of several co- 
trustees the trust survives to the others, and that the 
superior court in the county in which the property is 
situated may appoint other trustees of the trust, the 
trust did not terminate as impossible of fulfillment.— 
SPENCE V. WIDNEY, Cal., 46 Pac. Rep. 463. 

118. TRusTs — Misappropriation of Fund.—Where 
money is deposited in a bank by a mother to the credit 
of herself or her son, as trustee, for the purpose of her 
support and burial, and ithe son draws it out, and ap- 
propriates it to his own use without the mother’s 
knowledge or consent, there isa repudiation of the 
trust, andthe beneficiary may sue at lawto recover 
the definite sum misappropriated, as money had and 
received.—HENCHEY v. HENCHEY, Mass., 44.N. E. Rep. 
1075. 

119. Usury—Evidence.—In an action on a note given 
for a loan, usury is not shown by evidence that, on 
several occasions after the loan was made, defendant 
paid the holder of the note more than was due at that 








time for Jegal interest, but which does not show a con- 
tract for usurious interest.—ROSENSTEIN V. Fox, N. Y., 
44 N. E. Rep. 1027. 

120. Usury—What Constitutes.—A loan at the highest 
legal rate of interest was made, which was payable in 
monthly installments, in which was to be included the 
interest to the time of each payment. Notes) for each 
installment, including the interest due at maturity of 
each note, were given: Held,thatthe fact that the 
notes provided for interest after maturity in case of 
default did not render the loan usurious, since, if the 
notes had been paid at maturity, the contract would 
have been legal, and therefore the default of the bor- 
rower would not make it illegal.—CRIDER V. SAN AN- 
TONIO REAL ESTATE BUILDING & LOAN ASSN., Tex., 378. 
W. Rep. 237. 


121. VENDOR AND PURCHASER — Purchase Money— 
Mortgage.—The vendor of real estate remained in pos- 
session of the premises after passing of the title, with- 
out the consent of the vendee, and collected some rents 
which accrued after such conveyance: Held, that in 
the foreclosure of a consideration money mortgage 
given by:the vendee to the vendor, the vendee was not 
entitled, by way of offset, to an allowance for the use 
and occupation of the premises7and the rent received. 
—McCMICHAEL V. WEBSTER,"N. J., 35 Atl. Rep. 663. 

122. VENDOR AND PURCHASER—Rescission by Vendor. 
—Where a vendor orally agrees to sell certain lots ina 
plan, but, by mistake, his clerk gives the vendee a re- 
ceipt for the cash payment, which describes the prop- 
erty so as to include other lots not intended to be sold, 
and the vendee refuses to accept a deed in accordance 
with the real terms of the sale, the vendor may, on 
tender of the money paid thereon, maintain an action 
to rescind.—HOVEY v. HOWARD, Penn.,;‘35 Atl. Rep. 
670. 

123. VENDOR’S LIEN — Pleading — Tender.—Where a 
contract for the sale of land provides that the vendor 
will execute a deed on the payment of three notes given 
for installments of the purchase money, “together with 
any cost that may accrue lawfully in the collection 
thereof,” the note for the last installment stipulating 
for payment of costs and attorney fees in case it is not 
paid, and is placed in the hands'of an attorney for col- 
lection, the vendor may, on the vendee’s default, 
maintain a bill to enforce his lien for the unpaid pur- 
chase money, without averring tender of a deed; the 
vendee not being entitled to a deed till he has paid the 
costs and fees as provides.—JOHNSON V. KURTZ, Tenn., 
378. W. Rep. 222. 

124. Wi1LL—Conditional Fee—Description of Devisees. 
—A, by his will, devised certain of his lands to his son 
B, and certain other of his lands to his son C, and 
charged his sons, respectively, with the payment of 
moneys to his wife and daughters. The willcontained 
this. provision: “If they [referring to the sons] should 
die, or either of them,” without “child or children, the 
real estate’’ given “‘to them or either of them” shall go 
to “my other children, share and share alike:” Held 
(1), that the sons each took a conditional fee in his 
holding, with a limitation over to the testator’s “other 
children” by way of executory devise; (2),/that among 
the “other children” of the testator intended was in- 
cluded one of the sons, who died leaving a child; (3) 
that the children‘of the testator who survived him 
took contingent interests in severalty, which were 
transmissible by descent and devisable by will.— 
Beooks V. Kip, N. J., 35 Atl. Rep. 658. 

125. WILLS— Charge on Land.—Testator gave, in trust 
for his daughter, a certain sum, and provided that it 
should be a charge on the “property” thereafter de- 
vised to his son, and then gave to the son a life estate 
in certain land with power to devise the land to his 
children in unequal portions, and provided that on the 
son’s death intestate the said ‘‘property” should de 
scend to his legal heirs: Held, that the legacy to the 
daughter was a charge on the fee of the land devised, 
andjnot merely on the life estate.—BRECK V. PARKS, 





Ky., 378. W. Rep. 271. 
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